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Introduction

This study comprehensively analyses the contractual T&Cs governing the relationship between
online platforms and their professional users, reviews the legal framework regarding such T&Cs
in 33 countries and suggests fairness benchmarks for this contractual relationship.

The aim of  the study’s  first  part  (Task 1) is  to gain an understanding of  whether and, if  so,
how online platforms' T&Cs negatively affect existing and potential professional users. To this
end,  the  study  analyses  the  T&Cs  and  community  guidelines  used  by  a  wide  set  of  online
platforms. It covers 102 platforms, with a broad and appropriately balanced mix of platforms,
including both large and small players, and a balanced geographical coverage. Given that a
number of the large platforms (for example Amazon, Facebook, Ebay, Expedia, Salesforce,
Uber, Rakuten, Zalando, Groupon, Spotify, ASOS) have been included in the review, a
significant  part  of  the  overall  B2B  platform  business  within  the  EU  is  considered  within  this
study.

The study’s starting point lies in the general T&Cs as well as applied by the following
categories of online platforms:

· e-commerce market places (including B2B e-commerce, as well as B2C e-commerce in
any consumer goods, travel, real estate, insurance and other sectors);

· mobile/digital software application stores;
· search engines (including metasearch and comparison websites/applications);
· digital advertising platforms, social media, digital content platforms (including e-books,

audio-visual content, music and software);
· online payment intermediaries, online collaborative economy platforms, online 'IoT

platforms'  (including  smart  home  appliances  as  well  as  other  types  of  connected
hardware); and

· online 'industrial platforms' (including industrial asset management platforms, smart
cities  as  well  as  any  other  emerging  areas  where  online  intermediation  is  being
introduced).

The  second  part  (Task  2)  of  the  study  provides  a  comprehensive  mapping  of  the  legal
framework in the 28 Member States as well as in Australia, China, Mexico, Switzerland and the
USA. In a first step it outlines the Transposition of EU legislation (where applicable) as well as
the national legislation, guidelines and industry standards whereby it considers not only the
contractual, but also the pre-contractual sphere. It further reviews the definition of unfairness
and the standards applied in respective the countries and examines the implementation and
enforcement of these standards, including the currently pending litigation.

In  the  third  part  (Task  3)  we  develop  an  evidence-based  and  objective  notion  of  what
constitutes  'fairness'  or  'good  commercial  practice'  in  relation  to  online  platforms'  T&Cs.  On
that basis we suggest a benchmark for various contractual practices taking into consideration
the  frequency  of  the  respective  practice,  i.e.  how  common  it  is,  its  impact  on  the  business
user, the interests of the platform operator, and practical aspects of the implementation of the
benchmark.

The fourth part (Task 4) then provides an economic analysis of potentially unfair T&Cs and the
benchmarks suggested to address them. Although Tasks 3 and 4 are laid down in two different
chapters of this study, they are closely related. When developing the benchmarks within Task
3 the economic impacts outlined in Task 4 were strongly considered to ensure that the
suggestions made in Task 3 are economically sound.
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1 TASK 1: MAPPING OF ONLINE PLATFORM’S T&Cs

The following chapter consists  of  a comprehensive overview over various groups of  B2B T&C
clauses which potentially  have an impact on the fairness within the relationship between the
platform operator and the business user.

As to the definition of a “platform” in the sense of this study, we considered an e-commerce
website to be a platform where a contract is concluded between the business user and the end
customer rather than between the operator of the website and the end customer. With regard
to non-e-commerce sites such as social networks, advertising websites, etc. there often is not
the classic typical relationship of the business user concluding an agreement with the end
customer facilitated by the platform operator. However, as the structure is comparable (the
business user is interested in some form of a relationship with the end user whereas the
platform operator facilitates the contact) we still considered these business models to be
platforms.

1.1 Data Collection Task 1

Task 1 required the collection of all data regarding online platforms' T&Cs, a holistic analysis
and  provision  of  good  and  bad  examples  of  regulations  dealing  with  a  certain  practice.  The
main objective was to review how frequent potentially unfair clauses in certain categories were
actually used in T&Cs.

EY  has  examined  185  platforms  with  regard  to  the  availability  of  their  terms  and  their
relevance for professional users. The list of these 185 T&Cs is attached as Annex 1.

Of these T&Cs EY has actually closely reviewed 102 T&Cs. The remaining 83 T&Cs were either
not relevant or not available. Annex 1 indicates which of the 185 T&Cs were actually reviewed.

We have categorised the platforms into the following business areas the platforms operate in
(“clusters”) to ensure that we reviewed a sufficient number of platforms in each cluster:

· E-commerce market places (including B2B e-commerce, as well as B2C e-commerce in
any consumer goods, travel, real estate, insurance and other sectors);

· Mobile / digital software application stores;
· Search engines (including metasearch and comparison websites / applications);
· Digital advertising platforms, social media, digital content platforms (including e-books,

audio-visual content, music and software);
· Online payment intermediates, online collaborative economy platforms, online ‘IoT

platforms’  (including  smart  home  appliances  as  well  as  other  types  of  connected
hardware);

· Online ‘industrial platforms’ (including industrial asset management platforms, smart
cities  as  well  as  any  other  emerging  areas  where  online  intermediation  is  being
introduced).

The clustering is important for the analysis to map the frequency of potentially unfair clauses
in specific sectors and to assess the impact of such clauses on contractual relationships
between  platforms  and  its  business  users  in  that  sector.  Moreover,  the  categorisation  of
clusters will help to define the issues and their economic impact as well as, at a later stage,
potential remedies specifically for each sector.
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The  analysis  of  the  T&Cs  was  then  carried  out  on  the  basis  of  a  dedicated  matrix  (“Task  1
Matrix”). This matrix for the review of contractual provisions is attached as Annex 2.

The first task in order to put together the Task 1 Matrix was to identify categories of clauses
for  which  a  benchmark  may  have  to  be  developed.  To  make  that  decision  we  evaluated
whether  the  respective  practices  (a)  are  generally  important  to  assess  the  fairness  within  a
contractual relationship and (b) are commonly addressed in B2B T&Cs and therefore have to
be considered when reviewing the various aspects of fairness in a contractual relationship. On
this basis we picked the following practices (“Practices”):

· transparency of contract relationship, clarity and length of T&Cs;
· business user’s concessions to the platform operator as an entry to use the platform;
· business user’s concessions to the customer as an entry to use the platform;
· practices dealing with intra-platform competition of business users;
· pricing related practices;
· liability related practices;
· practices  causing  difficulty  for  business  user  to  leave  platform  including  duration  of

contract and termination;
· choice of law / place of jurisdiction; and
· special clauses for app developers.

These Practices have been included in the Task 1 Questionnaires.

Within these Practices we searched for particular clauses which had a certain impact on the
business user respectively lead to a deviation from the statutory legal situation so that there
was a certain “predisposition” for them to be potentially unfair. Where we found the respective
clause we checked the “Yes” box, otherwise the “No” box.

As  regards  clarity  and  transparency  of  the  terms,  however,  we  had  to  use  a  more  refined
scoring.  The  clarity  and  length  of  T&Cs  cannot  be  judged  by  simply  finding  for  or  against
clarity. We therefore applied a rating from 0 to 5, 0 standing for perfect clarity, 5 for extreme
intransparency.

1.2 Results of T&C review

In order to process and visualise the results  of  the T&C review we put the results  in a table
indicating for each set of T&Cs reviewed the presence of clauses in a certain Practice (“T&Cs
Results Table”). On the basis of this overview we produced a table visualising the frequency
of potentially unfair clauses in each cluster of platforms (“Heat Map”).

1.2.1 T&C Results table

The Task 1 Matrix which was filled out for every set of T&Cs that was reviewed indicates how
many of the relevant clauses for each Practice were actually found. This review was carried out
for 102 sets of T&Cs.

The  T&Cs  Results  Table  attached  as Annex 3 summarises  for  each  set  of  T&Cs  the  overall
result of the review in a comprehensive manner. If the respective Practice consisted of only
one relevant clause for the practice, the team filled in a ‘1’ if it was found and a ‘0’ if it was not
found. Most Practices, however, consist of a number of clauses we looked for. In this case we
filled  in  a  number  between  0  and  1  reflecting  the  number  of  relevant  clauses  found  in  the
Practice compared to the number of clauses the Practice consists of.
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Example: Within the Practice “Liability”, we searched for four relevant liability clauses. If all
four clauses were found in a set of T&Cs, the overall score for this Practice was 1. Of only two
out of four were found, the overall score was 0.5. If a certain clause due to the business model
of the respective platform was not applicable in the first place the team appropriately reflected
this by not considering this clause in the overall calculation. In summary, the number awarded
to  the  particular  Practice  indicates  how  many  of  the  relevant  clauses  for  that  Practice  were
actually found.

In order to adapt the clarity scoring from 1 to 5 (see above) to this scale we simply divided the
clarity scoring by 5.

1.2.2 Heat map

In a second step, we produced a table visualising the overall results not broken down to each
set of T&Cs but rather to clusters. We calculated the average scoring of each Practice (as laid
down in the T&Cs Results Table) for each cluster. This number was then put into the Heat Map.
Thus, the Heat Map indicates how often the relevant clauses for one of the specified Practices
were actually found in all reviewed T&Cs. Again we used a scoring from 0 to 1, 1 meaning that
all the clauses were found in all T&Cs, 0 meaning that no clause was found in neither of the
T&Cs. This overview is broken down to the various business sectors (or “clusters”) in which the
platforms are active.

To illustrate the findings, we used the scheme of a thermometer. Values nearing 0 (and thus
less frequent) are coloured in blue, and the closer they get to 1 (and thus the more frequent
the clauses are), the more the colour fades into red.

So this table shows the frequency (rather than the impact) of the various Practices. It has to
be noted though that the number of T&Cs reviewed for each cluster varies significantly. We
analysed:

· 26 sets of terms from digital platforms,
· 49 sets from e-commerce market places,
· 10 sets from mobile/digital software app stores,
· 8 sets from industrial platforms,
· 5 sets from payment intermediates, online collaborative economy platforms and IoT

platforms, and
· 4 sets from search engines.

Obviously, the results are more meaningful the more sets of terms have been reviewed for a
certain business cluster.
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1.2.3 Jurisdiction and applicable law table

We further investigated the details of the jurisdiction and applicable law provisions with regard
to potentially unfair practices, in particular whether the platforms’ T&Cs frequently provide for
applicable law and jurisdiction other than those of their seat. The results are laid down in the
Jurisdiction and Applicable Law Table attached as Annex 4.

As far  as the choice of the applicable law is  concerned, 93 of  the out of  102 cases reviewed
provided  for  a  respective  clause.  In  82  cases  the  platform  operator  chose  the  law  of  his
country  of  residence.  Only  in  11  cases  did  the  applicable  law  differ  from  the  one  of  the
platform operator’s  seat.  62  platforms  provided  for  the  applicability  of  the  law of  a  Member
State.

89 out of the 102 T&Cs included a clause on jurisdiction. 13 T&Cs contained jurisdiction clauses
that did not match the platforms’ respective seats. 60 platforms chose the courts of a Member
State as a forum.

For the detailed analysis of the Jurisdiction and Applicable Law Table please see below 4.3.11.

1.2.4 Good and bad examples of regulations

We compiled a list of good and bad examples of each clause we reviewed within Task 1. This
list is attached as Annex 5. It demonstrates the significant differences between the
regulations. Whereas the good examples provide for a fair and sustainable regulation between
the parties, the bad examples in many cases contain stipulations that a business user would be
unlikely to accept if fully aware of its content and in a situation of balanced negotiation power.

It has to be noted that only in 6 cases out of the 34 clauses reviewed it was possible to identify
positive  examples.  This  is  to  some  extent  due  to  the  fact  that  with  regard  to  23  of  the  34
clauses the absence of such provision can be considered positive (e.g. clause 6. “Provision
granting  online  platform  a  right  to  use  business  user’s  photos  or  other  copyright  protected
material or trademarks”). However, where clauses were used to change the otherwise existing
legal situation (i.e. disregarding mere clarifications of the details of the agreements), in the
majority  of  the  cases  these  changes  were  to  the  platform  operator’s  advantage  (which  of
course is not an observation that is specific to the platform business).

1.3 Summary of findings

All of the platforms we looked at used standard terms for their agreements. This result is not
overly surprising as the use of such standard agreements terms is common in all business
sectors dealing with a significant number of contractual partners. This is even more manifest
for the online platform business as the economic value of this business model is characterised
by the platform’s scalability to deal with a large number of contractual relationships in a largely
standardised or automated way.

That being said, the consistent use of standard terms makes fairness benchmarks in this area
all  the  more  important.  It  is  fair  to  say  that  the  terms  and  their  fairness  are  of  particular
relevance within the online platform business as it is an integral part of the business model to
provide non-negotiated but at the same time workable terms that ensure a sustainable and for
both parties economically beneficial cooperation.

The  overall  findings  are  mainly  summarised  in  the  Heat  Map.  There  are  no  overwhelming
differences in terms of the general scoring (i.e. the scoring for all Practices combined) of the
various business clusters, i.e. no cluster stands out in terms of the frequency of the use of
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potentially  unfair  terms.  Search  engines  show  the  lowest  scores;  app  stores  and  industrial
platforms on the other hand score the highest. When evaluating this result the complexity of
the platform’s business model must be taken into consideration. The more complex the
business model  and the more aspects and/or services are covered by the same set  of  T&Cs,
the higher the likelihood that some of the stipulations are considered to be potentially unfair.
When looking at the scoring for the specific Practices the impression is rather similar. The only
significant finding is that industrial platforms are apparently more prone to use terms which
cause a practical difficulty to leave them.

The  most  significant  finding  within  the  Task  1  review  is  that  a  substantial  part  of  the  T&Cs
reviewed were unclear and intransparent. In order to determine the overall transparency of the
respective set of T&Cs we considered the following criteria:

· the number of pages when printed in standard format;
· the number of paragraphs;
· whether or not the relevant aspects of T&Cs were contained in a single document or

were spread out over several sets of terms, additional pricing tables, etc.;
· whether or not it was clear from the T&Cs which legal entity became the business user’s

contractual partner;
· the clarity of language, assessed from the viewpoint of a business user, and taking into

consideration the extent of “legalese” contained in the text as opposed to everyday
common language;

· whether the T&Cs were appropriately structured in the sense that all stipulations
concerning  a  particular  topic  could  be  found  in  the  same  paragraph  or  clause,  that
appropriate headlines were used, etc. and

· whether or not the T&Cs contain potentially surprising clauses, i.e. .regulations which
the business user did not have to reasonably expect.

In 11pt print and a common page format some of the sets of T&Cs we reviewed were as long
as  70  pages.  Obviously,  certain  business  models  are  more  complicated  than  others  and  in
some cases a rather long description of the services, options, etc. were actually helpful, if not
required, to understand the concept. In these cases the sheer length of the terms was not
negatively  considered.  However,  in  the  clear  majority  of  cases  the  length  of  terms  was  not
justified in any way. Often legal terms and mere explanations of the services were mixed.
Furthermore, the terms for different services were combined in one set of terms in a way that
it was difficult to determine which clauses applied to which service.

The language used in the terms was also an issue. In a large portion of the cases the terms
were difficult to understand even for the reviewing team which exclusively consisted of trained
lawyers. In many cases the terms lacked a clear structure; often there were regulations on a
particular  topic  (e.g.  pricing)  spread  out  over  various  clauses  and  sometimes  even  various
documents. The lack of headlines made it difficult for the reader to quickly get an overview
over the content. In summary, the significant degree of intransparency was one of the most
striking findings within the Task 1 review.

Furthermore,  we  found  a  multitude  of  clauses  that  were  surprising,  i.e.  which  deviated  so
much from the law and/or the common practice in the business that the user did not
reasonably have to expect these regulations in the terms. Sometimes this was a mere result of
the structure of the terms (where the content of the stipulation was not too inappropriate but
the clause was put in a place, for example together with other clauses dealing with different
topics, where the reader would not have expected it). But often the content of the regulation
was surprising per se.  obviously,  it  cannot  be  assumed  that  all  business  users  familiarise
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themselves with the standard terms to an extent that they fully understand their relevance and
scope. In combination with the fact that many of the sets of T&Cs were almost impossible to
fully read and understand this obviously leads to a significant risk of the business user being
lead into an agreement he would not have accepted when being aware of  the details.  Given
the significant impact the use of platforms may have on the business user’s operation of the
business, this is an issue that must be addressed in this study.

Often the terms dealt with a multitude of legal issues, i.e. numerous aspects of the contractual
relationship.  In  many  cases  the  platform  operators  tried  to  provide  for  terms  dealing  with
basically  all  potential  issues  that  could  arise  in  their  relationship  with  the  business  user.  In
particular  in  jurisdictions  where  there  is  a  strong  codified  law  regulating  contractual
relationships in general  (and this  is  true for  most of  the Member States),  the terms used by
the  platform  operators  therefore  provided  for  significant  deviations  from  the  legal  situation.
This is obviously not uncommon – as it is not uncommon that the deviations improve the legal
position of the platform operator rather than that of the business user. Nevertheless, it is fair
to say that through their terms the platform operators create a legal regime for a relatively
new sector, i.e. the platform business. Creating such regime is not different from the practice
in other sectors by itself. What is different though is that the platforms operate in a relatively
new environment where numerous new issues arise (for example the deletion of the business
users’ content, the provision of data to the business user, etc.) and where fairness standards
against which the terms can be measured have not been fully developed yet. Through their
terms the platform operators regulate a largely “unknown territory” in a way that suits  their
own interests. This situation is aggravated by the lack of transparency described above. Given
the significant relevance of the platform business for the economy as well as for the business
users on one hand and the fact that there are no established fairness standards in this sector
on the other hand, there is an even stronger need for clarity and transparency.

“Liability”  and  “Imbalance  concerning  platform  operator’s  performance”  were  also  Practices
which  raised  concerns.  Liability  provisions  were  very  frequently  used  by  the  platforms  to
substantially deviate from the legal situation and to disclaim responsibility despite culpable
behaviour on the side of  the platform. At the same time, in many cases the liability  clauses
were particularly intransparent.

Stipulations leading to imbalance were also rather common, in particular the platform
operator’s unilateral right to change the terms and conditions or to delist an offering of the
business  user.  Both  the  “Liability”  as  well  as  the  “Imbalance”  Practices  are  of  considerable
practical importance. Unfair liability clauses have a potential negative financial impact.
Moreover, they unfairly shift the operational risk to the business user. An imbalance
concerning the platform operator’s performance causes a lack of predictability and has a
potential negative financial impact as well as a one-sided allocation of operational risks. For
the details please see the respective sections on the Impact Scores of both Practices below.

Other practices were significantly less common. For example clauses dealing with the business
users’ concessions (to the platform operator or to the end customer) were not found that
frequently.

The same is true with regard to potentially unfair pricing terms. We deemed these terms to be
potentially unfair where they were intransparent or stipulating the Platform operator’s right to
increase pricing without appropriate notice or without the business user’s right to terminate
the contract. We only looked at the terms of the pricing rather than at the amount of the price
respectively at the parameters relevant for its calculation.
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Terms causing a difficulty for the business user to change or leave the platform were in mid-
range.

The review did not identify major concerns regarding choice of law and jurisdiction clauses. We
did not assume a clause used by a platform operator located outside the EU providing for the
law and jurisdiction of his place of residence to be necessarily unfair.

The  frequency  of  the  potentially  unfair  clauses  was  considered  within  the  evaluation  of  a
fairness benchmark of the respective Practice. For the details please see the respective
sections in Task 3.

2 Task 2: Mapping of legal frameworks

The team reviewed the framework of  unfair  trading practices (UTPs) and the national  law in
the Member States and in five other countries. Within this step, the team also considered the
pre-existing studies, mappings and reports commissioned by the EC which deal with identical
or similar topics1.

To gather an international overview on additional national laws and the relevant case law for
national provisions as well as (where applicable) national transpositions of relevant EU
legislation and how it  is  interpreted in Member States,  a questionnaire developed by EY has
been completed by local lawyers. This questionnaire focussed on:

· national provisions and regulations corresponding with and supplementing the
identified EU legal framework in B2B situations (where applicable) as well as additional
national legal requirements;

· the national practice of reviewing General T&Cs and enforcing the law with regard to
unfairness in dependency relationships (case law); and

· how national regimes are dealing with unfair practices within different legal fields, e.g.
within unfair competition law or contract law, especially with regard to regulations on
contract terms in B2B relationships.

For this task the team leveraged the EY legal network. The e-commerce and unfair competition
law  experts  from  the  relevant  countries  identified  domestic  legislation  as  well  as  the
corresponding court practice on the enforcement and relevant decisions (including important
pending cases).

As part of the same effort, the team also collected information on non-contractual practices
that are inherently linked to unfairness in legal T&Cs (e.g. pre-contractual negotiations,
transparency on platform's interpretation of broad/vague T&Cs, refusing negotiations of
terms). This information was gathered by legal research concerning non-contractual practices
in local jurisdictions, in particular case law. The review expressly addressed known examples of
unfair  practices  in  the  non-contractual  sphere  and  requested  reports  on  other  kinds  of
practices.

As a second step of the overall review, after having received feedback from all member states,
the list of known examples was completed and then again sent to the network of local lawyers

1 Including but not limited to: Study on contractual terms and conditions (T&Cs) of large e-commerce digital platforms,
KU Leuven (2017); Study on all mandatory rules applicable to contractual obligations in contracts for sales of
tangible goods sold at a distance and, in particular online, Martine Behar-Touchais, Nathalie Martial-Braz & Natacha
Sauphanor-Brouillaud (2016); Legal Study on unfair commercial practices within B2B e-markets, Piper Rudnick, Gray
Cary (2006); Monitoring of the implementation of principles of good practice in vertical relationships in the food
supply chain Areté srl (2016); Terms of Service and Human rights: An Analysis of Online Platform Contracts, Editora
Revan (2016); Comparative study on cloud computing contracts, DLA Piper (2015), etc.
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as  a  follow-up  in  order  to  invite  feedback  on  the  practices  identified  by  lawyers  in  other
countries and for  the lawyers to complete their  findings.  This  measure ensured that all  local
lawyers  actively  considered  as  many  potential  areas  of  concern  as  possible  and  reported
whether the respective practice was an issue in their jurisdiction.

2.1 Legal framework in Member States

As part of Task 2, the legislation of the 28 Member States were examined, putting emphasis
on the question of which EU Directives had been implemented into national legislation so far
and whether their applicability was extended to B2B relationships. Furthermore, it focused on:

· national legislation governing B2B contractual and pre-contractual practices;
· additional guidelines and/or industry standards concerning B2B contractual

relationships;
· enforcement mechanism; and
· the interpretation of unfairness in the Member States’ legislation.

2.1.1 Transposition of EU legislation

The way the Member States transposed EU legislation into national law is not consistent.

Directive 93/13/EEC on unfair terms in consumer contracts (“UCTD”) was transposed into the
national  law  of  nineteen  Member  States  in  a  way  that  it  only  applies  to  B2C  relationships
(Austria, Belgium, Croatia, Cyprus, Czech Republic, Denmark, Finland, Ireland, Italy, Lithuania,
Luxembourg,  Malta,  Poland,  Romania,  Slovakia,  Slovenia,  Spain,  Sweden  and  UK).  In  nine
Member States the implemented regulations also apply in B2B relationships (Bulgaria, Estonia,
France, Germany, Greece, Hungary, Latvia, Portugal, and the Netherlands). However, the
scope  of  this  extension  varies.  In  two  of  these  Member  States  (Portugal,  Estonia)  the
implemented regulations are fully applicable in the field of B2B T&Cs. In seven Member States
(Bulgaria, France, Germany, Greece, Hungary, Latvia, the Netherlands), those regulations are
only partially applicable to B2B contract terms respectively serve as an indication that the
terms may be unfair also in a B2B relationship whereas the details of the specific case need to
be considered. In the case of Germany and Hungary only the general cause defining unfair
contract terms is applicable to B2B contractual relationships. Both legislations contain lists of
explicitly unfair terms that only refer to B2C contracts.

In Germany, for example, para. 307 BGB states that provisions in standard business terms are
void if, contrary to the requirement of good faith, they unreasonably disadvantage the other
party to the contract. An unreasonable disadvantage is to be assumed if a provision (a) is not
compatible with essential principles of the statutory provision from which it deviates, or (b)
limits essential rights or duties inherent in the nature of the contract to such an extent that
attainment of the purpose of the contract is jeopardised. This section applies to B2C as well as
to B2B contracts. The subsequent para. 308, 309 BGB (German Civil Code) list specific clauses
that  are  deemed  unfair.  However,  they  only  apply  to  B2C  contracts.  They  have  an indirect
effect also on B2B relationships though. If a clause listed in these provisions is used in a B2B
contract,  German case law considers this  to be a first  indicator the regulation may be unfair
also in a B2B relationship. The judge must then consider on a case-by-case basis whether the
specific circumstances, in particular the business experience and sophistication of the parties
involved, supports the evaluation.

Similar to the German legislation on contractual standard terms, the Netherlands issued
regulations concerning this matter divided into provisions containing a grey and a black list of
standard terms (see articles 236 and 237 of Book 6 of the Dutch Civil Code (DCC)) and also
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one containing the open principal of “unreasonableness” of a contract clause (article 233(a) of
Book 6 of the DCC). According to the wording of articles 236 and 237 (“consumer”) these lists
only apply to B2C contractual relationships whereas article 233 refers to “counterparty” which
is defined as the person that accepted the applicability of the standard terms (article 231(c) of
Book 6 of the DCC) and therefore applies to business users, as well. Nevertheless, the Dutch
legislator decided that the so called “major counterparties” do not have the right to invoke the
open  principal  of  “unreasonableness”  of  a  contract  clause  (see  article  235  of  Book  6  of  the
DCC). A major counterparty is defined as a business that that has to publish its annual
accounts  and  that  has  50  or  more  employees.  These  business  users  can  solely  rely  on  the
general  provisions  of  “reasonableness  and  fairness”  (article  248  section  2  of  Book  6  of  the
DCC). Comparable to the German legislation on this matter, the grey and black list may have
consequential  effects  on  the  applicability  of  the  general  provision  of  “reasonableness  and
fairness” with regard to B2B contractual relationships concerning a major counterparty.

Portugal and Estonia, where the UCTD transposing national laws also apply in all respects to
B2B  contractual  relationships,  established  a  list  of  unfair  and  prohibited  contract  terms.  For
Portugal  the  Ministry  of  Justice  furthermore  keeps  record  of  decisions  rendering  general
contract terms illegal or prohibited, see http://www.dgsi.pt/jdgpj.nsf?OpenDatabase. There is
only one decision listed dealing with terms of online platforms, specifically with B2C financial
services, which is not relevant for this study.

Greece  and  Bulgaria  implemented  the  UCTD  not  explicitly  referring  to  B2B  contractual
relationships but rather using a broad definition of  the term “consumer”.  A consumer in this
sense is every end-user of products and services, which means that depending on the specific
circumstances businesses can be regarded as consumers.

French legislation transposed the UCTD but extended its scope of application to B2B
relationships only with regard to misleading practices.

As the above demonstrates, there is a rather diverse legal landscape among the Member
States  when  it  comes  to  the  evaluation  of  unfairness  in  a  B2B  relationship.  The  diversity
concerns the applicability of the evaluation of terms which are considered to be unfair in a B2C
relationship as well as the definition of the businesses that can rely on protective provisions.
The scale ranges from a degree of protection that is rather similar to a B2C relationship to a
heavily reduced fairness regulation of B2B contracts.

Directive 2005/29/EC of the European Parliament and of the Council concerning unfair
business-to-consumer  commercial  practices  in  the  internal  market  (“UCPD”)  determines  its
scope of application without prejudice to contract law and, in particular, to the rules on the
validity, formation or effect of a contract and therefore does not have a direct impact on B2B
contract terms. The directive governs unfair business-to-consumer commercial practices
before, during and after a commercial transaction in relation to a product.

In twenty of the Member States (Belgium, Croatia, Cyprus, Czech Republic, Denmark, Estonia,
Finland, Hungary, Ireland, Italy, Latvia, Lithuania, Luxembourg, Malta, Poland, Romania,
Slovakia, Slovenia, Sweden and UK) this Directive was transposed into national law only with
regard  to  B2C  relationships.  In  eight  of  the  Member  States  (Austria,  Bulgaria,  France,
Germany, Greece, the Netherlands, Portugal, Spain) the scope of application was extended to
B2B relationships.

Directive 2006/114/EC of the European Parliament and of the Council concerning misleading
and  comparative  advertising  (Comparative  Advertising  Directive)  aims  to  protect  the  target
group of the advertising as well as competitors against misleading advertising and the unfair
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consequences thereof and to lay down the conditions under which comparative advertising is
permitted.  Thus,  it  governs  the  competition  aside  from  contractual  law.  No  country  has
transposed this Directive in a way that it applies to B2B contractual relationships. Rather, it
was implemented into the unfair competition laws of the countries.

The  Directive  2011/7/EU  of  the  European  Parliament  and  of  the  Council  on  combating  late
payment  in  commercial  transactions  (“Late  Payment  Directive”)  was  transposed  into  all  but
three legislations of member states. Ireland, Lithuania and the UK did not transpose the Late
Payment  Directive  so  far.  In  any  event,  the  Late  Payment  Directive  deals  only  with  one
particular  practice  so  that  its  relevance  for  unfairness  in  a  B2B  contract  relationship  is  very
limited.

2.1.2 National legislation

National legislation in the Member States is similarly diverse. Aside from the aforementioned
transpositions of EU Directives in the field of contract law, only five Member States (Romania,
Slovakia,  Germany,  France  and  UK)  have  additional  special  regulations  that  govern  B2B
contract relationships. In the remaining 23 legislations regulations on B2B relationships are
exclusively found within unfair competition law or antitrust law, therefore not having a direct
effect on B2B relationships. The Netherlands differentiate between small and major businesses
with regard to the applicability of reasonableness and fairness standards; these standards
apply directly to small, but only indirectly to major businesses.

The  French  Commercial  Code  contains  an  elaborated  list  of  practices  or  contractual
arrangements  not  allowed  within  B2B relationships.  It  is  of  particular  interest  that  Article  L.
111-7 of the French Consumer Code defines the term online platform operator as:

“Any person or entity offering, in a professional capacity, on a remunerated basis or for
free, to the public a communication service based on:

1°) the ranking or referencing, through computer algorithms of contents, goods or
services offered or made available online by third-parties;

2°) the connection of several parties in view of the sale of goods, the provision of a
service or the exchange of content, goods or services.”

This definition applies to platforms connecting professionals with consumers (B2C) as well as
consumers amongst each other (C2C) but leaving out the connection between professionals
(B2B).

Slovakia and Romania provide additional clauses regulating B2B contractual relationships only
within in the field of the commercialisation of food products.

In the UK, specific regulations address certain forms of limitation or exclusion of liability within
B2B standard contract terms, stating that such clauses are only enforceable if the limitation or
exclusion is ‘reasonable’. Furthermore, contractual penalties are unenforceable. The case law
provides that a payment constitutes a penalty, if it is out of proportion to the party’s legitimate
interest in enforcing the counterparty’s obligations under the contract.

In 24 Member States, B2B relationships are governed by the general provisions on good faith
or other similar concepts as conscientiousness or disproportionality (Austria, Belgium, Bulgaria,
Croatia, Cyprus, Czech republic, Denmark, Estonia, Finland, Germany, Greece, Hungary,
Ireland, Italy, Latvia, Lithuania, Luxembourg, Malta, the Netherlands, Poland, Portugal,
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Slovenia, Spain and Sweden). Those legislations use different terms but more or less refer to
the same legal principles.

“Conscientiousness” in this sense requires that the contract partner is aware, or can
reasonably obtain full knowledge of all circumstances that can be expected to become relevant
within  his  decision  to  enter  or  not  to  enter  into  the  contractual  relationship,  respectively.
Although there are obviously different standards in the various Member States, “reasonably” in
this context means that the degree of visibility or transparency in the process of the conclusion
of the agreement corresponds to the degree of expectedness of a certain term; the more
surprising a certain term, the higher the threshold as to its transparency, whereby the
sophistication and diligence of the customer group has to be taken into consideration. Applying
this  standard,  the mere existence of  a clause in the related documentation,  in particular  the
set of general terms and conditions, does not justify a certain regulation per se, but the court
has to apply a further test to review whether the contract partner, assuming that he applied an
at  least  average  degree  of  diligence,  “consciously”  consented  to  the  regulation  applying  the
above standards.  It  can be assumed that where an unexpected clause is  “hidden” in lengthy
and technical terms, the standard is not complied with.

As far as “good faith” or “disproportionality” is concerned, irrespective of the varying degrees
of protection in the field of B2B standard contract terms, each of these Member States
provides for one or even several clauses that prohibit any form of activity that disrespects the
general principle of good faith, good morals or inappropriately conflicts with the other party’s
justified commercial interests. These sweeping clauses are then further interpreted and applied
to the individual cases by the courts.

Within this study we considered the various ways applied in the Member States to describe
unfairness within our definition of fairness (see below 3.9) on the basis of which the fairness
benchmarks are developed.

Additionally, a substantial number of legislations contain special rules regulating specific areas
rather  than  providing  a  comprehensive  framework  for  B2B  relationships;  e.g.  in  the  Czech
Republic, provisions regarding adhesion contracts apply to B2B relationships and refer to the
relative  dominance  of  a  party  to  the  contract.  Romanian  legislation  provides  for  a  special
formal  requirement  with  regard  to  B2B  relations,  obligating  the  parties  to  expressly  accept
standard contract clauses in writing in order to be effective.

2.1.3 Guidelines and industry standards

The team reviewed for each Member State whether apart from legislation there are guidelines
or industry standards issued by an authority or private organisation regarding unfair T&Cs
clauses in B2B relationships (e.g. codes of ethics issued by an industry association).

In France, Hungary and Sweden guidelines or industry standards have been introduced.
However,  they  are  not  specifically  aimed  at  platforms,  but  contain  general  guidelines  and
standards on commercial practices or on contractual terms in general. In the other Member
States, there are no such guidelines or industry standards.

In addition, a European industry standard for the Supply Chain in various sectors has been
developed by the Supply Chain Initiative which is a joint initiative launched by eight EU level
associations. Although they represent various sectors such as the food and drink industry, the
branded goods manufacturers, the retail sector and agricultural traders, the principles of good
practice that have developed so far relate only to the vertical food supply chain including B2B
platforms  operating  in  this  sector  (‘platform’  being  understood  in  the  sense  of  a  dialogue



20

platform  rather  than  an  online  platform).  The  core  members  of  the  B2B  platform  proposed
three general and seven specific principles of good practices. The general principles of good
practice agreed upon by the members of the food supply chain B2B platform included taking
into account consumer interests, respecting freedom of contract, and dealing with each other
in good faith. As to specific principles, the stakeholders emphasised the importance of written
agreements; they pushed for more predictability regarding unilateral changes to contract
terms, and reiterated that compliance with agreements was of essential importance.
Furthermore, they stressed the necessity of strict compliance with competition law when
exchanging information, respecting the confidentiality of information, assuming their own
appropriate entrepreneurial  risks,  and abstaining from applying threats in order to obtain an
unjustified advantage or to transfer an unjustified cost. Irrespective of the mechanisms the
initiative suggested, we considered the above general aims when defining fairness against
which the various Practices were measured.

2.1.4 Unfairness standard and definition

The  legislation  of  many  Member  States  does  not  provide  an  explicit  unfairness  standard
(Austria, Croatia, Cyprus, Czech Republic, Estonia, Hungary, Ireland, Italy, Latvia,
Luxembourg,  Malta,  Portugal,  Romania,  Spain,  and  Sweden).  Apart  from  that,  the  picture
varies.  In  some  jurisdictions,  courts  apply  general  principles  of  contract  law  in  an  ad  hoc
fashion when dealing with disputes pertaining to B2B relationships of platforms and business
users (e.g. Germany, Greece, Italy, Latvia, Slovenia, and Sweden). Others heavily rely on case
law (e.g. Denmark, Finland, France, Lithuania, the Netherlands, Poland, and Spain). In the UK,
the Unfair Contract Terms Act defines the “reasonableness test” which should be used in order
to determine whether certain liability clauses are reasonable and, therefore, enforceable.
Slovakia’s Commercial Code lays down the general understanding of an unfair contract
condition and an unfair business practice.

2.1.5 Pre-contractual sphere

With the exception of  Ireland, all  Member States have expressly stipulated the duty of  good
faith and confidentiality in the pre-contractual sphere of B2B relations either through statutory
law or through case law. Specific duties to disclose relevant information prior to the conclusion
of an agreement exist in France, Hungary and Italy.

Additionally, in Austria, Belgium, Denmark, Germany, Portugal and other jurisdictions, the
instrument of culpa in contrahendo exists,  i.e.  the  liability  for  damages  caused  by
inappropriate behaviour in the course of pre-contractual relations. Where there is no legislation
relating to the pre-contractual sphere, such as in the UK, general common law principles still
prohibit fraudulent misrepresentation und unfair dealing.

Of all EU jurisdictions, only Italy was found to have enacted specific legislation concerning the
pre-contractual  sphere  in  B2B  relationships  -  the  Italian  law  no.  129  of  6  May  2004
(Franchising  Law)  provides  for  a  regulation  of  the  pre-contractual  relationships  of  the
franchisor and the franchisee before conclusion of the agreement. In particular, Article 6
obligates the franchisor to promptly provide the franchisee with any data and information that
is deemed to be necessary or useful for the purpose of signing the franchise agreement, unless
it is objectively confidential information or the disclosure of which would constitute
infringement.
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2.1.6 Implementation and enforcement

In  all  Member  States,  court  action  involving  disputes  between  online  platforms  and  their
professional users based on unfair contract terms can in principle be brought before civil and
commercial courts.

Proceedings  can  in  all  Member  States  be  initiated  by  the  parties  themselves.  In  Belgium,
Germany,  Italy,  the  Netherlands,  Romania,  Slovakia,  and  Spain  professional  and  consumer
organisations also have the standing to sue the platform operator for the use of unfair terms.
Finland, for instance, provides for a dispute settlement mechanism for disputes arising from
unfair  trade  practices  in  form  of  the  Finnish  Chamber  of  Commerce’s  Board  of  Business
Practice’s dispute settlement mechanism. Finally, in Croatia, France, Hungary, Luxembourg,
Poland, and Portugal public authorities can initiate proceedings under certain circumstances.

It  has to be considered,  though, that according to the Ecorys study on Business-to-Business
relations  in  the  online  platform  environment,  a  significant  disconnect  exists  between
theoretical  avenues for  redress through the Member States’  court  systems and the reality of
litigation.  In  fact,  when  asked  which  type  of  redress  possibility  was  used  when  facing  a
problem in the relationship with a platform operator, only 5% of business users with more than
half of their turnover generated via online platforms (‘heavy users’), and only 4% of ‘non-
heavy’ business users reported to have taken legal action within the EU. Court proceedings
outside the EU were used as a means of redress by 8 % of heavy users and 4 % of business
users only.  This  contrasts with 70 % of  heavy users and 71 % of  non-heavy users trying to
solve the issue through complaints to the platform operator, and 13 % of heavy users and 16
% of heavy users reporting to have significantly reduced their business with the platform as a
consequence of operational problems. Therefore, there is a significant de facto gap between
the avenues for legal redress provided by the Member States and the business users’ actual
use of them to address operational issues.

2.1.7 Pending cases

The  local  lawyers  were  able  to  identify  a  few  pending  cases  dealing  with  fairness  in  the
contractual relationship between platform operators and business users.

Upon a complaint  filed by the Minister  for  Economic Affairs,  on the 21st June 2017 the Paris
Court of Appeal declared two different clauses in a contract offered by an online hotel booking
platform to be invalid on the grounds of significant imbalance under art. L 442-6, 2° of the
French Commercial Code. The first clause, a so called “broad best price clause” (or broad most
favoured nation clause) obliges the hotel to grant the booking platform conditions that are at
least as favourable as those granted through any other distribution channel including though
the hotel owner’s own homepage as well as direct sales. According to the second clause, a so
called “last available room clause”, the hotel owner has to reserve the last room available on
his  site  to  the  booking  platform.  The  Paris  Court  of  Appeal  pointed  out  that  there  was  a
significant imbalance caused by the fact that the hotel owners were not able to negotiate the
contractual provisions. The court further considered the question of jurisdiction and choice of
law. It found that even though the T&Cs contained clauses providing for a different governing
law and jurisdiction for disputes arising from the contract, French law still applies and French
courts have jurisdiction. This was because the actions of the online booking platform
constituted,  beyond contractual  matters,  a breach of  French provisions concerning restrictive
practices. Therefore, following Articles 4 and 6 of the Rome II Regulation, which stipulate that
such  an  act  of  unfair  competition  leads  to  the  applicability  of  the  law  of  the  state  where  it
occurred (France, in this case), a violation of Article L.442-6 of the French Commercial Code
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leads to the applicability of French law. The court held that, the choice of jurisdiction clause
notwithstanding, the Brussels I Regulation gave competence to French courts as the courts of
the state where the act of unfair competition occurred. The case is not final yet and may be
brought before the Supreme Court. Since the decision concerning jurisdiction and applicable
law is based on laws regulating unfair competition rather than contract law, the ruling does not
provide guidance on contractual fairness benchmarks.

In Germany the Dusseldorf Court of Appeals decided in two cases on best price clauses used
by two accommodation booking platforms. In both cases the German Federal Cartel Office had
issued orders for injunctive relief against the use of such clauses. Both companies then filed
complaints with the Court of Appeals. In one case the court found that so-called “broad best
price  clauses”  obliging  hotels  to  offer  lower  prices  neither  on  their  own  website  nor  on  any
other platform are unlawful and violate Sec. 1 of the German Federal Act against Restraints of
Competition (GWB) and Art. 101 TFEU. The second case concerns “narrow best price clauses”
obliging  the  hotel  owner  to  refrain  from  offering  lower  prices  only  on  his  own  website.  This
case is not finally decided yet.

The District Court of Valencia had to decide on Facebook’s jurisdiction clause. In the Spanish
Món Orxata v. Facebook Ireland Ltd. and Facebook Spain case, the Californian social network
had deactivated a Valencian company’s Facebook page. When challenged in the Valencian
court, Facebook invoked their Terms and Conditions, which stipulate that the Courts of
California’s Northern District has jurisdiction over contractual matters. However, the Valencian
judges held that this clause significantly limits the right of effective legal protection of
Facebook  users.  More  importantly,  it  extended  the  Spanish  Law  of  General  Contractual
Provisions, which generally only applies to consumers, to the plaintiff as a business user. The
main  reasoning  for  this  extension  was  that  the  respective  term  was  “imposed  by  a
‘predominant party’”, i.e. the court considered the significant dominance of the social network
over the plaintiff. A final decision has not been issued yet.

The number of pending cases actually identified within the review is relatively low. It has to be
considered, though, that not all pending cases may have come up within the research, in
particular there are no public registers on such pending cases to consult. So the low number of
cases identified does not indicate that there is no need for a regulation of the B2B relationships
in  the  online  platform  sector.  To  the  contrary,  even  from  the  limited  number  cases  it  is
apparent that there are particularly sensitive and at the same time practically relevant issues
such  as  best  price  clauses,  which  are  likely  to  be  litigated  in  a  number  of  Member  States.
Furthermore,  there are various ways for  the courts in the Member States to deal  with these
issues, e.g. through contract law, unfair competition law or antitrust law, which are different
approaches  with  different  prerequisites  and  different  legal  consequences.  Without  EU-wide
harmonisation there is the risk of a rather diverse legal landscape which benefits neither the
business user (particularly since they often operate internationally) nor the platform operators.

The findings of the Ecorys study, however, serve as an indication that a low number of cases
does not necessarily mean that business users do not experience problems in their dealings
with B2B platforms. To the contrary, the Ecorys study reported that 46 % out of the 3.500
business users consulted responded that they had experienced problems and disagreements
with the platforms during their business relationship. Among the business users with more
than half of their turnover generated via only platforms (‘heavy users’), the share of those that
reported experiencing problems rose to 75 %. Furthermore, while 21 % out of the entire group
of users indicated to have experienced problems often (with 23 % reporting only having
experienced problems once,  and the remaining only a few times),  the mark rose to nearly a
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third among heavy users. Unfair terms and conditions for access to the platform presented a
problem  to  12  %  of  non-heavy  users  and  22  %  of  heavy  users,  while  sudden  changes  in
contractual terms or pricing affected 18 % of non-heavy and 21 % of heavy users. Finally, 8 %
of  non-heavy  users  and  up  to  18  %  of  heavy  users  experienced  problems  caused  by  the
discontinuation or suspension of users accounts, and 9 % of non-heavy users and 15 % of
heavy users reported issues arising from limitations on payment possibilities.

The findings of the Ecorys study  indicate  that  there  is  a  need  for  fairness  benchmarks
governing B2B relations in the online platform sector in order to ensure a sustainable and for
both parties economically beneficial long-term cooperation.

2.1.8 Relative dominance

Furthermore, the Member States’ laws were reviewed concerning the existence of relative
dominance standards. Particularly, the team examined whether legislations contain regulations
dealing with the contractual/pre-contractual B2B relationships that distinguish between cases
where the partners are equally positioned on one hand and cases of relative dominance on the
other hand. The platform business is special in the sense that the platform is not part of the
actual agreement concluded via the platform, i.e. the agreement between the business user
and  the  end  consumer.  The  platform  acts  as  an  intermediary.  Nevertheless,  within  the
relationship between the business user and the platform operator there may well be cases of
relative  dominance  which  have  to  be  dealt  with  by  the  same  standards  as  in  any  other
relationship.

Cyprus, Denmark, Estonia, Germany, Ireland, Luxembourg, Malta, Poland, Portugal, Slovakia,
Slovenia, and Spain do not have specific provisions pertaining to the relative dominance of a
party  with  reference  to  the  pre-contractual  or  contractual  sphere.  Austria,  Croatia,  Czech
Republic, Finland, France, Greece, Hungary, Italy, Latvia, Lithuania, the Netherlands, Romania,
Sweden to some extent, UK have included or are about to include such provisions affecting the
validity of contract clauses (at least also in B2B relationships) either in their general Civil or
Commercial Codes.

In case of  Austria the amendment of  the Act  on Unfair  Competition UWG 2016 introduced a
ban  on  best  price  clauses  in  contracts  between  providers  of  booking  portals  and  hotel
operators. These clauses are deemed to be null and void.

French and Italian legislation explicitly prohibit MFN clauses, as article L442-6 I 2, L442-& II d
French Commercial Code and article 1 (166) of the Italian Annual Competition Law stipulate.
Austria has recently banned MFN clauses, as well, and a similar legislative initiative is
underway in Belgium.

The  Civil  Code  of  the  Czech  Republic  provides  for  specific  regulations  in  cases  of  relative
dominance (whereby it is generally accepted that a business can also be considered a weaker
party). Certain clauses (e.g the length of a limitation period) detrimental to the weaker party
are considered to be invalid. As Czech Law addresses entrepreneurs generally, B2B contract
terms  concerning  the  relationship  between  a  business  user  and  a  platform  operator  are
therefore regulated by these provisions.

Finnish  Law  prohibits  the  use  of  contract  clauses  that  are  disproportionate  to  one  of  the
contracting parties’ interests, taking into account the need to protect the less favoured party.
Similarly,  the  French  Civil  Code  orders  a  contract  to  be  void  if  a  party  abuses  the  state  of
dependency of the other party and thereby (a) obtains a commitment this other party would
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not have undertaken otherwise and (b) derives an excessive advantage from it. In contrast to
the Finnish Law, the French provision is not limited to a specific type of contract.

Likewise, Article 9 of the Subcontracting Law of Italy orders a contract to be null and void if it
derives from an abuse of economic dependence.

Under  Lithuanian  law,  in  case  of  a  contract  granting  one  party  an  excessive  advantage  the
disadvantaged contract party may refuse compliance with the respective obligation if it is in a
dependent position. Upon request of either party the court may also revise the contract in
order to make it meet the fairness and reasonable standards.

In the case of Romania, the relative dominance of a party is an important factor in evaluating
whether a contract clause is deemed to be abusive and therefore invalid. This is also the case
with  regard  to  the  Swedish  legislation.  Under  Section  36  of  the  Swedish  Contracts  Act,
a contract term “may be varied or set aside if it is unconscionable in view of the contents of
the agreement, the circumstances at the time the agreement was made, subsequent
conditions  and  under  other  circumstances”.  As  a  consequence,  it  is  also  applies  to  platform
related agreements.

The Dutch Civil Code contains regulations dealing with an unequal balance of power between
the  contract  parties.  The  regulations  are,  however,  either  limited  to  a  specific  type  of
contractual  relationship  (e.g.  franchise  agreements)  or  they  affect  only  the  amount  of
compensation a party has to pay as statutory damages. As a result, those regulations do not
affect the validity of contractual clauses between a platform operator and a business user.

The Hungarian Civil  Code grants one party the right to file  a lawsuit  demanding the court  to
establish the contract between the parties if the other party refuses to conclude the contract
abusing  its  economic  dominance.  This  regulation,  however,  does  not  affect  the  content  of
contract clauses.

The Latvian Unfair Retail Trade Practices Prohibition Law contains obligations of the dominant
retailer towards suppliers concerning the pre-contractual sphere by e.g. prohibiting the retailer
to  demand a  reimbursement  for  entering  into  a  contract.  As  this  law specifically  refers  to  a
contractual relationship between a retailer and a supplier the relative dominance standard does
not apply to the platform operator business user contractual relationship. A platform operator
acts as an intermediary between the consumer and the business user and can therefore not be
regarded as a retailer.

The Act on Prohibition of Unfair Commercial Practice in Food Supply Chain is a law Croatia is
planning to adopt. It contains provisions that prohibit certain unfair practices and clauses
agreed  on  by  businesses  violating  good  faith  principles  by  exploiting  their  ‘significant
negotiating power’.

Additionally, for Austria, Belgium, France, Germany, Greece, the Netherlands and Spain it was
specifically reviewed whether the local courts developed relative dominance standards with
regard to B2B relationships. Five of the aforementioned Member States (Austria, France,
Germany, Greece and Spain) do not provide for any relative dominance standards created or
further  developed  by  courts.  In  two  of  the  Member  States  (Belgium  and  the  Netherlands)
courts developed such standards.

Belgian courts established a concept dealing with the dominance of one party, the so called
‘qualified disadvantage’ (‘gekwalificeerde benadeling’). This term is defined as a significant
imbalance stipulated in a synallagmatic contract for valuable consideration as a result of the
abuse of the weakness, distress or passions of the counterparty or as a result of the abuse of
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its own dominance by the dominant party. A contract clause being held to be disadvantageous
can  lead  to  various  different  measures  inter  alia  to  the  clause  being  null  and  void,  to
indemnification obligations etc. There is no specific definition in relation to B2B contract terms,
though.

Two relevant cases were found concerning the Dutch jurisprudence. The Court of Appeal The
Hague stated that the ‘duty of  care’  of  the service provider in the context of  contract  terms
referring  to  liability  applies  in  some  cases  also  to  B2B  contracts  (e.g.  in  case  of  Swap-
agreements, the bank can have a special duty of care towards small businesses). The Court of
Appeal Amsterdam ruled that in case of an obligation to compensate for the termination of a
distribution agreement the relative dominance of  a party can have effects on the amount of
the compensation.

2.1.9 Summary and relevant findings

The  way  the  Member  States  deal  with  unfairness  in  B2B  relationships  varies  significantly.
There  is  inconsistency  not  only  with  regard  to  the  legal  framework  but  also  concerning  the
actual practice of dealing with cases of unfairness.

As far as the legal framework is concerned, there is a rather diverse legal landscape among the
Member  States  when  it  comes  to  the  evaluation  of  unfairness  in  a  B2B  relationship.  The
diversity concerns the applicability of the evaluation of terms which are considered to be unfair
in  a  B2C  relationship  as  well  as  the  definition  of  the  businesses  that  can  rely  on  protective
provisions.  The  scale  ranges  from  a  degree  of  protection  that  is  rather  similar  to  a  B2C
relationship to a heavily reduced fairness regulation of B2B contracts. Bulgaria, Ireland,
Cyprus, Czech Republic, Malta provide rather general principles governing B2B relationships.
Estonia, Finland, France, Germany, Greece, Hungary and Portugal stipulate relatively elaborate
guidelines dealing with particular typical provisions in standard agreements and giving
guidance on what has to be considered fair (leaving some discretion to the court) or at least
use  more  elaborate  B2C  standards  as  a  starting  point  for  a  B2B  contract  review.  There  are
significant differences in the way the Member States approach this topic.

The lack of  consistency also extends to the circumstances that are considered when judging
unfairness. 12 Member States do not specifically consider the relative dominance of a party
when judging unfairness in the pre-contractual or contractual sphere (although the courts are
of course free to take this into account when judging a possible violation of good faith). Other
Member  States  have  included  or  are  about  to  include  provisions  specifically  dealing  with
relative  dominance  in  B2B  contractual  relationships.  So  again,  there  are  differences  in  the
approach. In three Member States guidelines or industry standards have been introduced, but
the content as well as the way they are enforced varies.

Basically  all  member  states  have  introduced  a  good  faith  standard  in  some  form,  but  this
approach does not provide any legal certainty or reliability, let alone consistency within each
and every Member State, as the decision on what has to be deemed a violation of good faith is
very  much  at  the  discretion  of  the  court  in  charge.  The  lack  of  legal  certainty  leads  to
insecurity of both parties when it comes to making a decision on whether or not to actually
enforce claims. In cases of dominance of one party (which is often the platform operator who
is not dependent on one particular business user) this may lead to situations where the other
party chooses not to raise claims in fear of negative commercial consequences imposed by the
dominant party. So the fact that all Member States have a general good faith standard neither
means that there are similar standards throughout the EU nor does it ensure that it provides a
sufficiently solid basis to take action against violations.
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The respective rules apply to all B2B relationships including those between the business user
and the platform operator. Obviously, this relationship has to be separated from the
agreement the business user enters into with the end customer.

In all  Member States disputes between businesses involving potentially  unfair  contract  terms
can be brought before civil and commercial courts. In only seven Member States professional
and consumer organisations also have the standing to sue for the use of unfair terms. In
practice,  depending  on  how  active  these  organisations  are,  this  can  make  a  significant
difference in terms of the actual enforcement of the fairness standards.

In six Member States public authorities can initiate proceedings in cases of use of unfair terms.
This  difference  should  not  be  underestimated.  Where  the  fairness  standards  are  (also)
enforced through authorities there is a tendency of the businesses using T&Cs to comply with
fairness standards. This obviously largely depends on how vigorously the office in charge
enforces the standards. But the fact that the government monitors and supervises this issue
may have an effect on the businesses per se.

Given that at least some of the platforms have a significant market power the business users
themselves  may  often  try  to  avoid  a  legal  dispute  with  an  operator,  the  enforcement  of
independent organisations or public authorities may play an important role in ensuring that the
standards  are  complied  with.  But  again,  the  landscape  in  this  regard  is  far  from  being
consistent throughout the EU.

In summary, the inconsistency as to the Member States’ approach to unfairness in B2B
relationships extends to:

· the legal framework, in particular whether the UCTD was transposed into national law in
a way that it also applies to B2B relationships,

· the definition of the unfairness standard, in particular whether or not the consideration
of relative dominance is regulated,

· the existence of guidelines or industry standards, and
· the  enforcement  of  fairness  standards,  in  particular  whether  or  not  industry  or

consumer  organisations  or  public  authorities  can  take  legal  action  against  the  use  of
unfair contract terms in B2B relationships.

Given the significant influence the existence and enforcement of fairness standards have on
the  day-to-day  practice  of  the  companies  but  also  on  the  economy  at  large,  this  degree  of
diversity is noteworthy, in particular with a view on companies involved in international trade.

With  regard  to  the  platform  business,  which  is  cross-border  business  almost  by  definition
(there are only very few platforms doing local business with local business users) the effects of
this inconsistency have an even greater impact. Unlike in largely local business relationships,
in many cases the rules of the country in which the business user is resident will not apply to
the contract. This means that in many instances businesses which so far have not necessarily
been international players (such as smaller hotels using an accommodation booking platform
or smaller retailers using an e-commerce platform) now have to deal with contracts governed
by  foreign  law.  It  is  understood  that  this  statement  cannot  be  generalised  and  that  many
smaller businesses have been exposed to agreements governed by foreign law before. But it is
fair to say that for many of them the platforms have significantly broadened their target group
and the territorial scope of operation. As a consequence of this – obviously commercially
positive – development, they have to conclude agreements under foreign law.
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Against this background, the diversity of the definition and enforcement of fairness in the B2B
area even among the Member States imposes a threshold for business users to use platforms
and creates a degree of uncertainty if they do. Inversely, a common understanding of fairness
benchmarks would lower the degree of uncertainty and consequentially the threshold for
businesses to use platforms. And although the benchmarks may be particularly helpful to
smaller businesses, the positive impact of a common understanding of fairness is not limited to
them. Even for larger corporations, which may be more used to doing business internationally,
harmonising the approach to fairness among the Member States would increase efficiency.

Accordingly,  the  creation  of  fairness  benchmarks  would  allow  smaller  as  well  as  larger
businesses to enter into platform relationships more easily  and with a larger degree of  legal
certainty. Lowering the threshold of the use of platforms would make their use more attractive
and would consequentially also serve the platform operator’s interests.

2.2 Legal framework in non-European countries

We carried out a review similar to the one for the Member States for Australia, China, Mexico,
Switzerland,  and  the  United  States,  focusing  mainly  on  the  existence  of  regulations  and
enforcement  procedures  governing  B2B  relationships.  The  main  aim  of  this  task  was  to
evaluate whether there were any practices in these non-Member States that could help
determining a fairness benchmark or a suitable enforcement procedure.

2.2.1 Legislation

Australia and Mexico extend their consumer regulations to business contracts but only under
limited circumstances. Australian legislation extends the applicability of their Australian
Consumer  Law  on  “small  business  contracts”.  Small  business  contracts  are  defined  as  “as
contracts  for  the  supply  of  goods,  services  or  land  in  which  one  party  employs  less  than  20
persons on a regular and systemic basis and the upfront price payable under the contract does
not exceed $300,000, or $1,000,000 in the case of a contract in place for more than a year.”
Mexican Federal Consumer protection law includes businesses in general in scope by defining
the consumer as being “an individual or legal entity that acquires, trades, or enjoys goods,
products  or  services  as  the  ultimate  beneficiary”  which  would  be  not  applicable  in  case  the
contractual  relationship between a platform operator and its  professional  users.  Furthermore
businesses “that use …services in order ….to render services to third parties” are only included
in the scope of the consumer protection law if they have been “authorised to act as micro-
businesses or micro-industry Enterprises“.

China  addresses  the  topic  of  unfair  contract  terms  under  civil  law.  In  China  regulations  on
unfair contracts and unfair civil acts can be found in the General Rules of the Civil Law of the
People’s Republic of China (which became effective only in 1 October 2017), the General
principles  of  the  Civil  Law  of  the  People’s  Republic  of  China  and  the  Contract  Law  of  the
People’s Republic of China.

In  addition,  the  People’s  Republic  of  China  issued  drafts  (the  latest  one  was  released  in
November 2017) on a new law dealing with e-commerce related issues, e.g. data protection,
IP-rights infringement etc. It is supposed to promote the development of new e-commerce
mechanisms  and  cross-border  e-commerce  by  ensuring  a  high  level  of  consumer  protection
(see  articles  1,  4,  10,  68  para.  1,  57  et  seq.  Of  the  draft; http://www.ictplus.gr/files/PDF%
20FILES/Draft_E_Commerce_Law.pdf). The draft does not provide for detailed guidelines on
unfair  standard  contract  terms,  neither  with  regard  to  B2C  nor  concerning  B2B  contractual
relationships. Nevertheless, it has an impact on the content of such standard terms (e.g Art.
18 para. 2 of the draft. In particular, Art. 22 para. 1 stipulates that the platform operator shall
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provide  a  platform  service  agreement  and  trading  rules  in  compliance  with  principles  of
openness, fairness and impartiality and shall clearly define the obligations and responsibilities
concerning the entry and exit of the platform, the guarantee of commodity and service quality,
and the protection of consumers’ rights and interests (s. art. 22 para. 1). Furthermore, the
draft states that the platform shall introduce technical measures to ensure that the business
users  as  well  as  the  consumers  read  and  can  conveniently  save  the  trading  rules  and  the
service agreement. Art. 55 para. 5 of the draft prohibits the use of terms of services or other
means to restrict transactions or to impose unreasonable charges or other unreasonable
trading conditions.

Moreover,  an  amendment  to  the  Chinese  Anti-Unfair  Competition  Law  (AUCL)  entered  into
force  on  1st January 2018. The legislator discarded provisions regulating some issues in the
field of anti-trust law, thereby eliminating certain overlaps with the Chinese Anti-Monopoly Law
(AML). Article 6 of the draft of the newly issued Anti-Competition Law listed different market
practices prohibited if carried out by a business operator in a relative dominant position (e.g.
overcharging or unreasonably requesting parties to their transactions to provide other
economic benefits). Article 19 the draft imposed a fine in case of violation of Article 6. In the
end, however, these provisions have not found their way into the new AUCL, because they
were very much criticised by Chinese stakeholders (see http://competitionlawblog.
kluwercompetitionlaw.com/2017/11/30/china-eliminates-antitrust-overlaps-anti-unfair-
competition-law/?print=pdf).

In the US the Uniform Commercial Code addresses the issue of unfair commercial contracts.

Australia and China explicitly adhere to the principle of fairness in their legislation. In the US
the general principle stipulated in the Uniform Commercial Code is called “unconscionable”
rather  than  unfair.  Mexican  legislation  does  not  expressively  refer  to  a  general  principle  of
fairness regarding contracts but rather enumerates unacceptable clauses and business
activities  that  are  more  or  less  governed  by  an  underlying  idea  of  fairness.  Swiss  Civil
legislation  does  not  directly  refer  to  unfair  contract  terms  but  rather  requests  good  faith  in
performance of contracts and sanctions unfair advantages in contractual obligations.

All  countries have further incorporated a regime regarding unfair  trade practices or  business
behaviour in B2B relations in their unfair competition legislation. These principles are to be
found in the general competition legislation applicable to all businesses notwithstanding their
size or there market role.

2.2.2 Guidelines / industry standards

Only  two  of  the  countries,  Australia  and  the  US,  provide  for  additional  guidelines  and/or
industry standards in the field of contract law.

The Australian Securities and Investments Commission and Australian Competition and
Consumer Commission issued guidelines about how to interpret the law, including provisions
on unfair contract terms in B2B relationships involving small businesses. Both guides aim at
assisting business as well as legal practitioners to interpret the law rather than setting new
guidelines.  The  unfair  contract  terms  guide  issued  be  the  Consumer  Commission  has  been
developed by Australia’s consumer protection agencies. This guide includes examples of the
types of term that might be considered unfair but does not provide a comprehensive list of
practices that would be considered fair or unfair. It rather stipulates the definition of unfairness
that is applied by the Australian Courts in this context (for the details please see below section
“Unfairness standards and definitions”).
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In the United States both governmental and non-governmental organisations have issued rules
and guidelines on e-commerce; however, they do not explicitly cover unfairness of terms and
conditions.

2.2.3 Legislation re pre-contractual sphere

Australia, Mexico, China and Switzerland do not provide for special regulations concerning the
pre-contractual  sphere.  They  rather  extend  the  general  principle  of  good  faith  to  the  pre-
contractual  phase.  However,  China  has  specifically  regulated  the  confidentiality  in  pre-
contractual B2B negotiations: Parties are obliged to maintain confidentiality of “business
secrets” shared in the course of negotiating and concluding a contract. Furthermore, the Swiss
Federal Supreme Court established a liability for violation of pre-contractual obligations (culpa
in contrahendo).

In the United States, in contrast, the principle of good faith typically does not extend to the
pre-contractual sphere.

2.2.4 Unfairness standards and definitions

There was only little  guidance to draw from the unfairness standards applied by the non-EU
countries.

The most relevant fairness benchmark could be found in Australia. Although the Australian
courts have not expressly defined the level of ‘unfairness’ required to constitute an unfair term
under the Australian Consumer Law (ACL) that is also applicable to small business contracts.
However, there are guidelines issued by the Australian Competition and Consumer Commission
on the interpretation of the ACL, according to which a contract is unfair if it:

· would cause a significant imbalance in the parties’ rights and obligations arising under
the contract

· is not reasonably necessary to protect the legitimate interests of the party who would
be advantaged by the term; and

· would  cause  detriment  (whether  financial  or  otherwise)  to  a  party  if  it  were  to  be
applied or relied on.

In deciding whether a term is unfair, a court may take into account the matters that it
considers relevant but must take into account:

· the extent to which the term is transparent; and
· the contract as a whole.

The Chinese civil legislation refers to the term of “obvious unfairness”. According to
interpretation of the Supreme People’s Court it is regarded as obviously unfair if a party takes
advantage of the other party's lack of experience, thus leading to an imbalance of rights and
obligations of the two parties that obviously violates the principle of fairness and compensation
for equal value.

When judging whether a commercial practice is unfair, the courts usually comprehensively
analyse  the  background,  purpose,  market  position  of  the  concerned  parties,  the  market
structure, commodity characteristics, and other relative elements.

The Federal Consumer Protection Law of Mexico (the “FCPL”) contains general provisions on
unfair contract terms but no specific standards or definitions.
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The laws of the United States Laws do not refer to unfairness or good faith but rather to the
concept of unconscionability.  This  concept  is  supposed  to  prevent  oppression  and  unfair
surprise and declares terms that are “unreasonably favourable” to be void. Applying it, courts
often refuse to enforce contracts containing terms that are “overly harsh”, “unduly
oppressive”,  or  “unfairly  one-sided”.  In interpreting the FTC Act,  the US Supreme Court  held
that an unfair act is defined as being “immoral, unethical, oppressive or unscrupulous.”

2.2.5 Enforcement

As far as the enforcement is concerned, in all non-EU countries that were reviewed, the parties
are  in  principle  entitled  to  bring  claims  against  the  respective  other  party  before  the  civil
courts.

The enforcement actions these countries provide for can be categorised as follows:

· Annulment  of  the  clause  or  contract  or  adjustment  of  the  contract  including  unfair
contractual terms by civil courts or arbitrational bodies

· Compensation of damage caused by unfair contractual terms
· Penalties by authorities

Civil action can in most non-EU jurisdictions be taken by the party affected. Only Switzerland
allows certain third parties to raise civil claims.

In China the following actions are available: revocation of unfair contract terms by civil courts
or by an arbitrational institution, compensation of damages for the affected contracting party
in civil proceedings, penalties by authorities in particular in anti-trust environments based on
anti-trust laws

In Australia the enforcement on unfair contract terms is ensured by the right to the
adjustment of contracts by interpretation or rewarding damages by civil courts or alternatively
by arbitrational bodies.

In the US annulment of the clause or the entire contract or the adjustment of the contract
containing  unconscionable  clauses  before  civil  courts  can  be  demanded  on  the  basis  of  an
unconscionable clause. Furthermore damages for the affected contracting party of
unconscionable clauses can be rewarded in civil litigation. With regard to violations of unfair
competition  law  the  Federal  Trade  Commission  or  the  competent  state  agencies  are
empowered to request equitable relief (e.g. cease and desists orders with regard to the unfair
practice), restitution for consumers as well as fines to the violating businesses.

In Mexico the enforcement on unfair contract terms is ensured by the right to the adjustment
of  contracts  by  interpretation  or  rewarding  damages  by  civil  courts.  Alternatively,  both
contracting parties can also agree in alternative dispute resolution or mediation to settle  the
dispute. In addition to civil actions the Federal Consumer Protection Office (“FCPO”) is
competent to safeguard the compliance with the Federal Consumer Protection Act and to issue
fines. In addition the Mexican Institute for Industrial Property can issue fines, limited however
to those unfair competition acts arising from or related to intellectual property.

In Switzerland actions before civil courts include annulment of the clause or contract or
adjustment  of  the  contract  including  unfair  contractual  terms  by  civil  courts  or  arbitrational
bodies as well as damages for the affected contracting party of unfair contractual terms. In
addition, claimants may ask the court to prohibit a threatened infringement, to order that an
existing  infringement  cease  and  to  make  a  declaration  that  an  infringement  is  unlawful  if  it
continues  to  have  an  offensive  effect.  As  far  as  the  standing  to  sue  is  concerned,  in
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Switzerland actions against unfair standard contract terms can be taken by any party who can
claim that its economic interests are impaired; this includes associations and other economic
interest groups, organisations of national and regional importance.

We have not reviewed to which extent the business users in the relevant jurisdictions actually
bring cases against platform operators on the bases outlined above.

2.2.6 Relative dominance

The  concept  of  relative  dominance  is  not  very  influential  in  the  non-EU  legislations  we
reviewed. The issue of relative dominance has been addressed on the one hand by specifically
dealing with impacts on the weaker businesses. Australia as well as in Mexico included small
businesses (Australia) or micro businesses (in Mexico) in the scope of the consumer protection
legislation on unfair contractual terms. In China on the other hand the Anti-Unfair Competition
Law of the Public Republic of China prohibits unfair commercial practices used by businesses in
a position of relative dominance and provides examples thereof.

2.2.7 Summary and relevant findings

General provisions addressing “obviously unfair” contracts and obligations to negotiate,
conclude  and  execute  contracts  in  good  faith  exist  in  all  examined  jurisdictions.  In  addition
most countries also address the unfairness of contracts in (unfair) competition and antitrust
laws. Only two countries, however, Australia and Mexico, have included businesses in their
scope of specific regulations for unfair contract terms. In both cases this inclusion is restricted
to  smaller  businesses  to  balance  relative  dominance  of  bigger  businesses.  In  the  other
countries there is no regime for B2B contracts whatsoever.

Guidelines exist in only two of the examined jurisdictions, Australia and the USA, whereas
none of the countries provides for an industry standard on B2B contractual terms or, more
specifically, on contractual relationships between online platforms and business users.

It  also  emerged  that  there  is  no  common  understanding  in  the  reviewed  countries  on  the
definition  of  fairness.  First  of  all,  the  terms  used  already  vary.  While  in  China  “obvious
unfairness”  is  required  for  an  intervention,  the  US  refer  to  a  concept  of  “unconscionable
contract”. Mexico does not provide a definition of unfairness and essentially does not apply a
related standard. Instead the underlying concept of unfairness rather emerges from the
regulations addressing rather specific terms. The only definition providing some more specific
guidance on fairness could be found in the Australian Consumer Law (ACL) which also applies
to small business contracts. According to the ACL, a clause is unfair if it (a) causes an
imbalance, (b) is not reasonably necessary to protect the legitimate interests of the party
relying on the term, (c) causes a detriment (financial or otherwise) to the other party.

Australia, Mexico, China and Switzerland do not provide for special regulations concerning the
pre-contractual  sphere  but  rather  extend  the  general  principle  of  good  faith  to  the  pre-
contractual phase. In the United States, in contrast, the principle of good faith typically does
not extend to the pre-contractual sphere.

All countries mainly rely on their civil court system to enforce fairness standards. In Mexico the
Federal Consumer Protection Office (“FCPO”) can issue fines.

So  when  reviewing  and  suggesting  benchmarks  within  Task  3  we  were  not  able  to  draw
parallels in this respect.
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3 TASK 3: PROPOSAL OF A FAIRNESS BENCHMARK

Within Task 3 we have analysed and processed all relevant data from Tasks 1 and 2 in order to
suggest a fairness benchmark that appropriately considers the interests of  both the platform
operator and the business user.

The methodology of Task 3 will include the following steps:

· Definition of Fairness
· Categorising the practices for which fairness benchmarks need to be developed
· Determination  of  criteria  that  will  be  applied  in  each  category  to  assess  impact  of

practice
· Definition of a specific fairness benchmark for each commercial practice Assessment

considering
o the frequency of the respective practice, i.e. how common it is,
o the impact on the business user,
o the interests of the platform operator, and
o practical aspects of the implementation of the benchmark.

It  has  to  be  noted  that  the  results  of  Task  4  were  also  considered  within  Task  3.  Although
Tasks 3 and 4 are laid down in two different chapters of this study, they are closely related.
When developing the benchmarks within Task 3 the economic impacts outlined in Task 4 were
strongly considered to ensure that the suggestions made in Task 3 are economically sound.

3.1 Territorial considerations

The  evaluation  of  the  T&Cs  that  have  been  reviewed  as  part  of  Task  1  as  well  as  the
considerations regarding fairness and the suggestion of corresponding fairness benchmarks
have  been  carried  out  with  a  view  to  potential  EU  legislation  regulating  the  relationship
between the platform operator and the business user. In principle, the territorial scope of EU
legislation is limited to the Member States. Therefore, a legal framework introduced by the EU
legislator  dealing  with  contract  terms  agreed  between  the  business  user  and  the  platform
operator generally becomes relevant only with regard to contracts that are governed by the
law of a Member State. In cases where the parties agree on the law and jurisdiction of a non-
EU state, EU legislation does not necessarily have an effect as the laws on the conflict of laws
in the respective non-EU state may provide for the applicability of the respective local law.

However,  there  are  important  exemptions  with  regard  to  particular  aspects  of  EU  law.
According to CJEU case law, the possibility of the application of EU mandatory rules must be
taken into consideration even in cases where the parties agree upon the law and jurisdiction of
a non-EU country. In its Intel decision (Case C-413/14 P Intel Corporation Inc. v Commission),
the  CJEU  ruled  that  the  EU  Commission  can  apply  Article  102  TFEU  to  conduct  outside  the
European Union if it such conduct has an immediate and substantial effect in the EU – the so-
called “qualified effects test”.  This  leads to a potential  broadening of  the scope of  EU law to
cover cases in which the parties did not contractually provide for the applicability of the EU
law.

In the Ingmar GB Ltd. V Eaton Leonard Technologies Inc case (Case C-381/98) the ECJ ruled
that  mandatory  regimes  of  EU  law  supersede  private  contractual  provisions  even  in  cases
where the contract is governed by the laws of the state of California and the principal was a
resident of California.

When developing fairness benchmarks for this study we aimed at finding a balanced result for
all agreements irrespective of the governing law. EU legislation based on the suggested
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benchmarks may develop an effect even with regard to contracts not governed by the law of a
Member State if that legislation will be deemed to have an “immediate and substantial effect in
the EU” or the legislation qualifies as a “mandatory regime of EU law”.

In any event,  we were aware of  the fact  that any regulation of  the relationship between the
business user and the platform operator may have a political/economic effect in the sense that
platform operators may find it less attractive to choose the law of a Member State to govern
the terms. Yet, this potentially deterring effect applies only to a part of the relationships and
the  degree  of  the  impact  is  almost  impossible  to  measure,  in  particular  as  it  depends  on  a
multitude of factors and it is by no means certain that it actually exists (a well-balanced legal
environment that safeguards sustainable relationships can actually be beneficiary for both
parties compared to a less regulated legal environment). Therefore, we did not consider this
point in our evaluations.

3.2 Different standards for online platforms compared to other sales channels?

The suggestions of benchmarks specifically for online platform business can lead to situations
where due to these benchmarks (respectively an implementation of these benchmarks into
national law) the legal environment of platform operators may differ from that of other players
in the sales industry. However, such deviation for the platform environment is not necessarily
unfair as there are substantial differences between online platforms and other B2B-channels
resulting from characteristics inherent to online platforms which justify an unequal treatment.
In particular, there are the following differences:

(a) Beneficial network effects in two-sided markets: The participants and operators of
online  platforms  typically  benefit  from  two  kinds  of  mutually  enhancing  network
effects. On the one hand, a larger number of offerings on the platform make it
more  attractive  for  end  customers.  On  the  other  hand,  the  larger  the  number  of
users and customers that are attracted to the platform, the more valuable joining
the platform becomes for businesses.

(b) Detrimental network effects in two-sided markets: While the cross-effects between
businesses and users described in (a) are typically beneficial (i.e., business
generally benefit from more users on the platform and vice versa), there may be
negative external effects within each group on the platform. Businesses on the
platform compete with each other, limiting their profit opportunities. Depending on
the product or service in question, a larger number of users and customers may
result in higher prices being charged on the platform.

(c) Scalability: If competition between businesses on a given platform is intense, which
is typically the case in the online environment, the detrimental effects of platform
scale on users will be weak or non-existent. In this case, the utility generated by a
platform for users is increasing in its size overall and even long-tail offers on the
platform are viable. These positive returns to scale (which are not present in other
forms of markets generally) may lead to a limited number of very large platforms
competing.  Once  a  platform  has  achieved  such  a  strong  market  position,  it  will
accrue considerable bargaining power vis-à-vis the businesses that it interacts with
and thereby become able to enforce unfair T&Cs. In contexts, in which businesses
on the platforms are mainly SMEs, such a disparity in bargaining power would be
especially  pronounced.  Scale  and  market  position  of  platforms  can  also  lead  to
antitrust aspects arising, which must be distinguished from fairness considerations
(for more on antitrust, see the following subsection).
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(d) Incentives for platform operators associated with unfair behaviour: Derived from
the discussion above, platform operators will generally benefit relatively more from
exclusive dealings with businesses and users, i.e., from businesses and users
single- instead of multi-homing. Therefore, operators may attempt to insist on
exclusivity or make switching more onerous. If businesses are the primary source
of revenue, there can further be an incentive to try to limit competition on the
platform (e.g., through preferential treatment of some firms with regard to search
results  or  placement),  in  order  to  extract  part  of  the  resulting  non-competitive
rents.

Some of the benchmarks discussed below are a result of the specific environment of the online
platform business sector. However, there are other cases where we deem a benchmark to be
appropriate  for  the  relationship  between  platform  operators  and  business  users  although  it
may not be justified by such specifics  of  the sector but may well  apply to other players and
sectors,  i.e.  where  the  suggested  benchmark  would  also  be  appropriate  for  any  other  B2B
relationship. We are fully aware that the legislator must avoid a situation of unequal treatment
of  market  participants.  Applying  a  benchmark  to  platform  operators  but  not  to  other
businesses in absence of platform business specific reasons justifying this unequal treatment
would violate the principle of equality. We decided, though, to suggest a benchmark in these
cases nevertheless as the EU legislator may of course decide to expand the application of this
benchmark to other industries.

3.3 Antitrust considerations

Within the overall relationship between the platform operator and the business user antitrust
aspects  can  play  a  significant  role.  Antitrust  considerations  often  depend  on  the  specific
situation of the contracting parties, in particular their market position and the corresponding
dominance in the market. Furthermore, business users and platform operators are not
competitors,  so  that  the  relationship  by  itself  is  not  subject  of  the  antitrust  regime.  The
relationship between the business users and the platform operators may have repercussions
on the competition between the platforms, but competition law does not directly target it.

This survey is limited to evaluating general contractual fairness benchmarks. The
considerations  relevant  for  antitrust  law  may  inherently  become  relevant  for  contractual
fairness  benchmarks,  in  the  sense  that  an  abuse  of  relative  dominance  which  has  to  be
considered inappropriate under antitrust law may also be considered unfair when looking at
the contractual relationship. However, both areas of the law have to be clearly distinguished. A
review of contractual terms as we carried out in Task 1 can only take into account the terms
by  itself;  other  circumstances  related  to  the  individual  situation  of  the  individual  contract
parties cannot be considered in such general review.

Where the unfairness is the result of a particular imbalanced situation of dominance, i.e. where
the issue is not related to the contractual clause by itself, but rather to the market negotiating
power  of  the  individual  parties  involved,  in  other  words  to  a  situation  that  triggers  the
applicability of competition law, it is not appropriate to deal with it through benchmarks for a
specific  contractual  clause.  The  review  of  contractual  clauses  on  the  other  hand  can  only
generally consider the situation the clause is supposed to regulate, irrespective of the parties
involved.

Correspondingly, this study can only provide for benchmarks related to a particular clause.
Fairness  benchmarks  cannot  consider  different  degrees  of  absolute  or  relative  dominance  in
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business relationships as they have to be abstract by definition. Competition related aspects on
the other hand have to be dealt with by the instruments provided by competition law.

This study therefore solely focusses on the general  contractual  relationship and measures to
improve it. Where antitrust law provides considerations that could also generally serve  as
fairness benchmarks, i.e. where they are irrespective of the individual market position or a
potential imbalance of the parties involved, we have taken them into account.

That being said, the above considerations demonstrate that potential benchmarks for the
terms agreed between business users and platform operators do not conflict with antitrust law
but rather complement each other.

3.4 The definition of fairness - considerations from other studies and materials

When approaching the definition of fairness we reviewed a number of secondary sources. It
turned  out  that  whilst  there  are  a  number  of  materials  dealing  with  fairness  in  the  B2C
environment, the guidance we could draw specifically with a view to B2B relationships was
limited.

3.5 EC strategic documents

Communication on a Digital Single Market Strategy for Europe, COM(2015) 192 Final

In  its  communication  COM(2015)  192,  the  Commission  points  out  the  ever-increasing
relevance  of  online  platforms  and  their  potential  to  have  a  significant  impact  on  the  overall
market through their function as enablers as well as gatekeepers. In particular, the
Commission sees a danger caused by a lack of transparency regarding pricing and the display
of search results.

The Commission recognises significant potential for the disruption of traditional business areas
which could lead to opportunities for small businesses to open up online markets. On the other
hand,  the  Communication  sees  risks  for  the  development  of  this  market  caused  by  the
aforementioned lack of  transparency,  specifically  because of  the platforms’  position to create
competitive advantages for certain market participants through the platforms’ control of the
information communicated to consumers.

Communication on Online Platforms and the Digital Single Market Opportunities and Challenges
for Europe, COM (2016) 288/2016

The  Commission  analyses  chances  and  risks  to  the  digital  single  market  caused  by  online
platforms. It stresses the positive aspects of a harmonised, balanced, comprehensive
regulatory environment to foster  the platform business in the EU, both in relation to foreign
and domestic operators, and takes into consideration the interests of all concerned parties in a
sustainable development and expansion of the platforms.

The communication establishes the following principles for dealing with issues relating to online
platforms: (1) a level playing field for comparable digital services; (2) responsible behaviour of
online platforms to protect core values; (3) transparency and fairness for maintaining user
trust and safeguarding innovation; and (4) open and non-discriminatory markets in a data-
driven economy.

Where  appropriate,  self-regulation  and  co-regulation  can  often  achieve  better  outcomes
enabling the development of strong platform ecosystems in Europe and can complement or
reinforce the existing legislation that already governs certain activities of online platforms. The
Commission maintains that the industry’s compliance with applicable EU law and the
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effectiveness of voluntary measures taken to maintain the trust of their user base will be key
in addressing the challenges identified in the assessment.

Online platforms – enablers or gatekeepers? Legal aspects and clarity of terms and conditions
of online platforms, 2016 (Engagement workshop report)

The report lists contractual clauses from standard T&Cs of online platforms and particularities
of their application in practice. The main areas of concern are the imbalance in T&Cs, their lack
of clarity and transparency, redress possibilities and possible solutions of conflicts. We included
most of the issues addressed in the report in the list of points reviewed as Task 1 of this study.
The study does not provide material on special fairness benchmarks.

Commission Staff Working Online Document Platforms

The document deals with the increasing relevance of online platforms in the digital economy. It
focuses on the chances and opportunities platforms can bring to companies. This includes
entry  to  new  markets  and  the  creation  of  powerful  companies  with  a  high  market  value.  It
describes how platforms provide significant financial and logistic benefits to companies, in
terms of productivity as well as with regard to efficiency and transparency.

Furthermore, it illustrates how they stimulate growth and diversity, and how platforms
facilitate employment, education and knowledge sharing. Through increased visibility and
profile, companies gain access to a wide customer audience. Platforms allow them to expand
into new economic sectors by providing them with an unprecedented market range and helping
them identify market inefficiencies. It furthermore deals with the risk of market fragmentation
and addresses that innovation is vital to the market of the European Union and its customers.

European Commission’s Mid-Term Review on the implementation of the Digital Single Market
Strategy

The purpose of the EU’s 2015 newly introduced Digital Single Market Strategy is to make its
economic system fit for the new “Digital World”. So far 35 proposal and policy initiatives have
been  initiated  through  which  the  EU  tries  to  eliminate  online  barriers  and  to  increase  the
benefits resulting from the quickly growing digital world. On 10th of May 2017 the Commission
released  a  Mid-Term  Review  on  the  implementation  of  this  Strategy  showing  that  good
progress has been made. One major point in this regard is the promotion of online platforms
as responsible players of a fair internet ecosystem. The review emphasises the specific
importance of platforms as transformers of digital trade and as creator for new market
opportunities, especially for SME.

Furthermore, the EU identified two main issues that have to be dealt with, (i) ensuring a fair
and innovation-friendly platform economy and (ii) fighting illegal content online.

When it comes to the platform to business user relationship, the EU identified potentially unfair
business practices of online platforms that basically correspond to the clauses reviewed within
this study. The EU’s goal is to ensure a fair, predictable, sustainable and trusted business
environment in the online economy.

As a result, the Commission commits itself to further analyse issues of unfair trading practices
in the platform business,  especially  with regard to fair  practices criteria and transparency as
well as dispute resolution.



37

3.6 Previous Studies

Study on contractual  terms and conditions (T&Cs) of  large e-commerce digital  platforms, KU
Leuven 2017

This study covers, similar to this one, the use of contractual clauses in the B2B relationships
between platform operators and their business users. Through analysing of 11 sets of T&Cs
and comparing clauses to a defined fairness benchmark the study determined unfair clauses.
To define fairness the study used the term of “good commercial practice” that is defined in the
draft  on  the  Common  European  Sales  Law,  CESL.  However,  from  our  point  of  view  the
guidance on fairness that can be drawn from the draft CESL for our study is limited as CESL is
about general sales agreements and does not consider the specific circumstances of the online
platform business.

ECORYS  -  Business-to-Business  relations  in  the  online  platform  environment  (FWC
ENTR/300/PP/2013/FC-WIFO) - Final Report

The  study  deals  with  unfair  B2B  terms  and  trade  practices  in  the  European  E-Commerce
market.  It  identifies a set  of  unfair  practices.  It  neither contains considerations on a specific
fairness  benchmark  nor  does  it  provide  proposals  to  change  the  legal  environment  of  the
platform business. However, ECORYS’ wide-ranging survey conducted with businesses involved
in B2B transactions on online platforms provides important input in relation to the impact of
specific  practices on the business users.  The feedback from the users provided in the report
distinguishes between the size of the company, annual turnover, country of activity, width of
user base and whether or not they are heavy or non-heavy users of online B2B platforms.

Legal  Study on unfair  commercial  practices within B2B e-markets,  Piper Rudnick,  Gray Cary,
2006

The study reviewed the legal framework in the Member States relevant to the B2B e-
commerce market. In 2006 only France had an elaborated law governing online auctions. The
other member states tried to regulate this sector mainly by applying general clauses such as
the good faith principle. Because of the quickly changing digital environment, this study has to
be considered outdated. There were no findings that could have been converted to the present
situation.

Study  on  all  mandatory  rules  applicable  to  contractual  obligations  in  contracts  for  sales  of
tangible goods sold at a distance and, in particular online, Martine Behar-Touchais, Nathalie
Martial-Braz & Natacha Sauphanor-Brouillaud (2006)

The study lists all mandatory laws and regulations applicable to contractual obligations in
contracts for sales of tangible goods sold at a distance and, in particular online, that cannot be
derogated under Art. 6 Rom-I-Regulation. The study covers B2C as well as B2B contracts. It is
a mere survey on the existing legal framework without further analysis or suggestions as to a
legal framework.

Monitoring of the implementation of principles of good practice in vertical relationships in the
food supply chain Areté srl 2016

Background  of  this  study  is  the  European  Union’s  as  well  as  the  Member  States’  efforts  to
reduce bad practices in the food sector via voluntary self-regulation.  The study mainly deals
with  the  implementation  of  the  “Supply  Chain  Initiative”  (SCI),  an  EU-wide  forum  for
alternative dispute resolution, with regard to its transparency, the trust of small and medium-
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sized  enterprises  (SME)  in  this  mechanism,  its  efficiency  and  costs.  It  does  not  provide
guidance for the development of a fairness benchmark.

Terms of Service and Human rights: An Analysis of Online Platform Contracts, Editora Revan
2016

The study focusses on the rights of individual users – freedom of speech, privacy, due process,
as well as the platforms’ corporate responsibility. The key finding was the necessity to define
minimum standards and best practices related to the consideration of human rights in T&Cs on
an  international  level.  It  does  not  contain  specific  benchmarks  for  B2B  contractual
relationships.

Comparative study on cloud computing contracts, DLA Piper, 2015

The comparative study on cloud computing contracts published by DLA Piper UK in 2015 aimed
to  establish  a  basis  for  regulations  of  the  EU  in  this  sector.  For  this  purpose  DLA  Piper
produced a comparative study analysing the status quo of regulations governing cloud
computing contracts in the most important European countries and in the US.

The study contains considerations concerning B2B contracts but rather reflects whether some
practices  and  issues  as  conditions  of  use,  personal  data  in  the  cloud,  intellectual  property,
liability,  duration  and  consequences  of  termination,  etc.,  are  regulated  within  certain
jurisdictions.  Fairness  benchmarks  applicable  to  measure  the  fairness  of  B2B  terms  and
conditions were not provided.

3.7 Relevant literature

Bygrave, L. A. Internet Governance by Contract. Oxford, 2015

The author examines the contractual terms used by Facebook, which in his view have become
standards in many areas of online activity. He discusses the legitimacy of Internet governance
by  contract,  what  the  implications  are,  etc.  which  goes  far  beyond  the  scope  of  this  study.
Propositions for specific fairness benchmarks were therefore not made.

Evans  D.S.  and  Schmalensee  R.,  The  Antitrust  Analysis  of  Multi-Sided  Platform  Businesses,
NBER Working Paper  No. 18783., 2013

This paper gives an overview over the economics literature dealing with the question whether
antitrust rules governing single sided platforms can be applied to multi sided platforms. It
examines a problem that essentially differs from the main question of our study and contains
no materials relevant for the determination of a fairness benchmark.

De Franceschi  (ed).  European contract  law and the Digital  Single Market:  the implications of
digital revolution. Mortsel: Intersentia, 2016

This book deals with the new challenges in various legal fields arising as result of the digital
revolution. It examines to what extent existing rules can regulate new digital means and
whether there is a need for further regulation for the EU to adapt to the digital age and to
create a framework of the Digital Single Market. It analyses the different proposals of the EU
on several legal matters concerning for example the trade of digital content etc.

In the chapter Standard terms and transparency in online contracts the author examines the
difficulties arising in the area of online contracts, especially with regard to the challenge that a
consumer often – arguably – impliedly agrees to contractual obligations without being aware of
doing so. The author assesses the meaning of transparency referring to the UCTD under which
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transparency  requires  a  plain  and  intelligible  language.  The  chapter  mainly  deals  with  B2C
relationships. Some suggestions, however, may help to define transparency in B2B
relationships. For example, the author proposes simple language of the terms, a separation of
obligations of the parties on one hand and mere instructions for use on the other, as well as
the use of headlines and an express consent to every set of terms.

In the chapter Contracts concluded by electronic means in cross-border transactions – ‘click-
wrapping’ and choice-of-court agreements in online B2B contracts the author explores two
main sets of issues faced by parties in cross-border transactions, namely the choice of law and
the  choice  of  jurisdiction.  The  author  suggests  implementing  in  all  contracts  a  forum  and  a
choice-of-law clause. He explains the normative background behind the Article 25(1) and 25(2)
Brussels I bis regulation with regard to the formal requirements applying to forum selection
clauses  agreed  upon  by  electronic  means  before  discussing  the  May  2015  ECJ  decision  in
CarsOnTheWeb (Case C-322/14). The ECJ’s decision that ‘click-wrapping’ (i.e. requiring the
user to consent to T&Cs that do not open automatically on the website) fulfils the requirements
of Brussels I bis, namely the agreement concluded by electronic means providing a durable
record  of  the  agreement  shall  be  equivalent  to  the  written  form.  The  purpose  of  this
requirement is to ensure and prove that the parties actually reached a consensus. The author
points out that this decision will mainly have effects on business users and compares
jurisdiction agreements to choice-of-law agreements under Brussels I bis.

Kerber  W.,  Digital  Markets,  Data,  and  Privacy:  Competition  Law,  Consumer  Law,  and  Data
Protection, 2016 MAGKS Joint Discussion Paper Series in Economics, No. 14-2016

The  paper  analyses  questions  concerning  data  protection  in  the  digital  economy  from  an
economic perspective especially focusing on the complex issue of considering costs and
benefits of data protection. The author examines regulations in the three legal fields which
have the strongest impact on the protection of privacy: competition law, consumer protection
law and data protection. He offers different concepts on eliminating reservations concerning
market failure in the field of privacy through a fully integrated regulative approach. The paper
mainly examines the relationship between the consumer and the platform thereby rather than
dealing  with  contractual  issues  relating  to  standard  terms  and  conditions.  Thus,  it  does  not
provide further guidance with regard to fairness benchmarks in the B2B area.

Gürkaynak G., Güner A., and Gizem Yaşar A., Competition law and personal data crossing in
digital markets", in “A SCOT without borders, LIBER AMICORUM for Ian Forrester, Volume II,
Institute of Competition Law, 2015

This  essay  deals  with  three  main  questions.  1.  Is  antitrust  law  supposed  to  address  data
protection? 2. Does the collection of personal data or the refusal to grant access to personal
data constitute an anti-competitive act and 3. How should antitrust authorities react to
competition violations that contain the collection of data? This essay reflects B2B relationships
from a different, antitrust angle of perspective and therefore has no impact on the content of
this study. Furthermore, it mostly examines the relationship between different platforms rather
than to focus on contractual relationship between the business user and the platform operator.
There is no guidance on fairness benchmarks.

3.8 Websites

Commonterms.net

Commonterms’ concept of fairness is mostly about transparency; the more transparent and
the less surprising T&Cs are, the fairer they are deemed to be.
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Rankingditial.net

Rankingditial.net puts transparency front and centre in its understanding of fairness, as well;
companies are encouraged to publish information on a regular base.

Tosdr.org; Tosback.org

Transparency  and  understandability  are  key  to  ToS  DR’s  conception  of  fairness.  The  same
applies to its spinoff ToS Back.

Terminosycondiciones.es

The Spanish legal tech blog Términos y Condiciones offers a tracker of T&C changes, and a
map geolocalising business and its services according to the country or region where they
physically store and process the personal data gathered. It takes into account what the terms
and conditions of those services say in that regard.

In summary, the guidance that could be drawn from the existing materials was limited, mainly
because they did not specifically deal with the online platform environment.

3.9 Fairness definition

Before developing the benchmarks for certain commercial practices the notion of fairness
needs to be defined with a particular view to the relationship between the operators of online
platforms and its business users (“Fairness Definition”). The viewpoint of both parties of the
contractual B2B relationship has to be taken into account.

When  defining  fairness  we  did  not  assume  that  the  business  user  is  always  in  a  weaker
position compared to the platform operator and that for this reason alone his interests must be
protected against the stronger platform operator. First of all, this consideration would not be
accurate in all of the cases, in particular where a large business user enters into an agreement
with a smaller platform.

The impact of a certain practice on the end customers of the platform, on other third parties or
on the relevant market in general are not taken into consideration. The aim of the study is to
define  benchmarks  in  the  contractual  relationship  between  the  platform  operators  and  their
business  customers  with  a  view  to  a  possible  optimised  legal  framework  that  appropriately
considers the interest of both parties. Within this relationship potential impacts on third parties
or the market in general should not be taken into account as these interests are protected by
legal regimes other than contract law (but e.g. unfair competition law, the UCPD, antitrust law,
etc.), so that any regulatory instrument dealing with contract clauses between the business
user and the platform operator is the wrong instrument to protect third parties or the market
in general. Moreover, they often depend on further individual circumstances such as market
share  of  the  relevant  companies,  details  of  the  operation  of  the  platform,  etc.  which  by
definition cannot be appropriately considered in a general regulation on contract clauses.

When reviewing the commercial practices it has to be assumed that a fair contractual business
environment  is  supposed  to  facilitate  the  economic  thriving  of  both  parties,  i.e.  that  the
business user as well  as the platform operator gain a benefit  from the cooperation.  In more
detail, a fair contractual business environment must warrant:

· a sustainable economic success of the cooperation, i.e. the relationship should lead to a
long-term economic benefit for both parties in their particular economic situation
(sustainability),
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· whereby economic benefit must consider potentially inappropriate negative
affects/cannibalisation of the non-platform related business of the business user or the
business done through other platforms (holistic evaluation of economic benefit),

· with a minimum of unforeseen obstacles or impediments in the relationship
(transparency),

· with  a  minimum of  contractual  restrictions  of  the  business  user’s  freedom  to  quickly
either change the platform or to return to the non-platform business in case of changes
of the economic parameters on the basis of which the business user decided to use the
platform (independency),

· and with appropriate consideration where due to the business user’s business he may
not  realistically  be  able  to  market  his  products  or  services  without  going  through  a
platform.

These characteristics generally form the Fairness Definition on the foundation of which further
criteria for the assessment of each commercial practice has to be developed.

3.10 Categorising the areas for which benchmarks may have to be developed

We have identified categories of clauses for which a benchmark may have to be developed as
the respective practices (a) are generally important to assess the fairness within a contractual
relationship and (b) are commonly regulated in B2B T&Cs and therefore have to be considered
when  reviewing  the  various  aspects  of  fairness  in  a  contractual  relationship  (“Practices”).
These Practices have been included in the Task 1 Questionnaires:

· Clarity and length of T&Cs
· Business user’s concessions to the platform operator as an entry to use the platform
· Business user’s concessions to the customer as an entry to use the platform
· Terms dealing with intra-platform competition of business users
· Pricing clauses
· Imbalance concerning platform operator’s performance
· Liability
· Terms causing practical difficulty for business user to leave platform
· Duration and termination
· Choice of law / Place of jurisdiction
· Special clause for app developers (where applicable)

Within  these  Practices  we  searched  for  clauses  which  had  a  tangible  impact  on  the  overall
relationship so that there was a certain “predisposition” for them to be potentially unfair.

3.11 Determination of criteria to assess impact of Practice

In a next step the general Fairness Definition has been further refined by developing criteria to
assess the degree of the practical impact (and consequentially the need for improvement) of
each relevant Practice (“Impact Criteria”). In other words, the Impact Criteria serve as gauge
to review the degree of unfairness a certain Practice may cause. They are aligned with the
general Fairness Definition:

· Lack of predictability/certainty/sustainability of the contractual relationship
· Degree of the content of the clause being unexpected from the business user’s point of

view
· Potential negative financial impact on business on platform or outside platform
· Potential negative influence on freedom to operate on platform or outside platform
· Shifting operational risks unilaterally to business users
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· Creating dependency on platform / difficulty to leave platform

The Impact Criteria are relevant to identify Practices that may require a benchmarking in order
to optimise the contractual relationship considering the interests of both parties.

It is important to note that the criteria measure the impact on the business user (rather than
on the platform operator) as it is the platform operator who provides the terms and they will
therefore typically not include clauses that negatively affect his position (although this of
course may be the case from time to time). They usually negatively affect the business user’s
position.

Within the considerations regarding a benchmark the platform operators’ interest to use the
respective clause was also reviewed and considered in order to strike a balance between the
two parties’ positions.

It  has  to  be  noted  that  the  Practices  and  the  above  criteria  overlap  to  some  extent.  For
example, we searched for clauses “causing practical difficulty for business user to leave
platform” whereas we use the criterion “creating dependency on platform / difficulty to leave
platform” as a general test for all clauses. This is because there were several clauses outside
the “terms causing practical difficulty for business user to leave platform” Practice that had a
dependency (side-) effect such as the minimum duration of the contract (the longer the
duration the higher the degree of dependency).

3.12 Assessment of Impact of Practice

The identified relevant criteria were then applied to each Practice to assess its practical impact.
In order to safeguard transparency and confirmability we put the result of this analysis in a
matrix, see Annex 6:  Table  indicating  practical  business  impact  of  each  Practice  (“Impact
Table”).

As regards the methodology used in this table, we evaluated each Practice by applying the
Impact Criteria. For each of the criteria we allotted a scoring using a scale from 0 to 10, i.e. 0
for no effect with regard to the respective criterion, 10 for the highest effect.

Since  not  all  criteria  are  equally  relevant  for  determining  the  overall  business  impact,  we
assigned  a  relevance  factor  to  each  of  the  criteria  (“Relevance Factor”). The Relevance
Factor ranges from 0 to 10, 0 for irrelevance, 10 for the highest degree of relevance.

We then multiplied the scoring under each criterion by the Relevance Factor of that criterion.
So for each Practice there is a scoring for each of the criteria that also reflects the relevance of
that  criterion.  Finally,  by  considering  all  scorings  for  the  various  criteria  we  calculated  an
overall score (“Impact Score”) for each Practice. So the Impact Score indicates the business
impact of  the Practice on the business user.  This  score is  taken into consideration at  a later
stage when determining the benchmark of the respective Practice.

When scoring the Practices against the criterion we based our evaluation on the existing
national legislation and case law dealing with that particular practice which was either
identified  within  Task  2  or  which  came  up  within  discussions  with  local  EY  lawyers  in  the
Member States (even though not necessarily specifically for the platform business) as well as
on our professional judgment.

The following points are important to understand the results:
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As briefly mentioned above, the Impact Score reflects the interests of the business user rather
than  those  of  the  platform  operator.  The  Platform  Operator’s  interests  have  to  be  weighed
against the impact on the business users at a later stage.

The clarity of the respective provision was only considered in the criteria specifically addressing
clarity.  When  assessing  the  Practice  against  the  other  criteria  it  was  assumed  that  the
provisions are sufficiently clear. So in cases where there was a lack of clarity in a potentially
unfair clause (which was considered in the transparency test) we did not consider this lack of
clarity again in the sense that it influenced the further evaluation of unfairness of the
respective clause.

Within the evaluation we also considered the likelihood of the respective category becoming
practically relevant. With regard to liability, for example, we took into account that in far from
all  of  the agreements concluded liability  actually  becomes an issue as in the majority of  the
contractual relationships no damage occurs. Pricing clauses, for example “hidden” costs
charged to the business user, become relevant in all of the agreements concluded. But it
important to note that even if though a certain clause may not become practically relevant in
all of the agreements it can still have a significant impact if it actually does.

3.13 Determination of frequency of the Practice

After having reviewed the business impact of each Practice in a second step we considered the
frequency of the Practice. Frequency in this sense means how often a certain Practice was
identified in the reviewed T&Cs within the Task 1 review. The frequency is laid down in the
Heat Map (Annex 2). In a nutshell, the Heat Map summarises the results from Task 1.

In the Task 1 Questionnaire, which was filled out for every set of T&Cs that was reviewed, we
indicated  how  many  of  the  relevant  clauses  for  each  Practice  we  found.  If  the  Practice
consisted  of  one  clause  we  were  looking  for  (e.g.  “Terms  dealing  with  intra-platform
competition of business users”) we filled in a 10 if it was found and a 0 if it was not found.

In several  Practices we looked for  a number of  clauses,  which needed to be reflected in the
overall  scoring  of  that  Practice.  Within  the  “Liability”  Practice,  for  example,  we  searched  for
four relevant liability clauses. If all four clauses were found in a set of T&Cs, the overall score
for  this  Practice  was  10.  If  only  three  out  of  five  were  found  the  overall  score  was  6.  If  a
certain  clause  was  not  applicable  due  to  the  business  model  of  the  respective  platform  we
appropriately reflected that by not considering that clause in the overall calculation at all. In
summary, the scoring of the particular Practice within the Task 1 Questionnaire indicates how
many of the relevant clauses were found.

In a second step we then calculated for every Practice the average of all T&Cs reviewed and
put that number into the Heat Map. The Heat Map indicates how often the relevant clauses for
one  of  the  specified  Practices  were  actually  found  in  all  reviewed  T&Cs.  Again  we  used  a
scoring from 0 to 10, 0 meaning that no clause was found in neither of the T&Cs, 10 meaning
that all the clauses were found in all T&Cs. This overview is broken down to the various sectors
in which the platforms are active, but also contains the overall result.

To illustrate the findings we used the scheme of a thermometer. Values nearing 0 (and thus
less frequent) are coloured in blue. The closer they get to 1 (and thus the more frequent they
are) the more the blue turns into red.

The complete spreadsheet showing all results for all reviewed terms in all reviewed T&Cs is
attached as Annex 7.
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It becomes clear that there are significant differences between the various Practices in terms
of the frequency of the relevant clauses. Transparency is a particular issue. Moreover, we often
found clauses creating an imbalance concerning the platform operator’s performance as well as
potentially  unfair  liability  stipulations.  We will  elaborate on the results  laid down in the Heat
Map when discussing the benchmarks for the relevant Practice.

3.14 Definition of benchmark for commercial practice

For the definition of a concrete benchmark for each Practice, we follow a scheme within which
the following points will be considered:

a) the frequency of the practice according to the Heat Map (“Frequency Score”),

b) the result of the Impact Table (“Impact Score”);

c) the interests of the platform operators which have to weighed against the impact,

d) the suggestion of a benchmark based on the above findings, and

e) practical  aspects  of  the  implementation  of  the  suggested  benchmark  such  as
transparency, practicality, enforceability, prospect of broad acceptance in the
marketplace, etc.

3.15 Evaluation of Practices

In the following we will evaluate the various Practices.

3.15.1 Transparency of T&Cs

3.15.1.1 Description of Practice

In order to determine the overall transparency of the respective set of T&Cs we considered the
following criteria:

· the number of pages when printed in standard format;
· the number of paragraphs;
· whether or not the relevant aspects of T&Cs are contained in a single document or are

spread out over several sets of terms, additional pricing tables, etc.;
· whether or not it was clear from the T&Cs which legal entity became the business user’s

contractual partner;
· the clarity of language, assessed from the viewpoint of a business user, and taking into

consideration the extent of “legalese” contained in the text as opposed to everyday
common language;

· whether the T&Cs were appropriately structured in the sense that all stipulations
concerning  a  particular  topic  could  be  found  in  the  same  paragraph  or  clause,  that
appropriate headlines were used, etc. and

· whether or not the T&Cs contain potentially surprising clauses, i.e. .regulations which
the business user did not have to reasonably expect.

3.15.1.2 Frequency of Practice

The Frequency Score for  intransparency was 0,54, which is  the highest  score of  all  Practices
we investigated. Lack of clarity and length of the T&Cs was a significant issue within the clear
majority of the terms that have been reviewed.
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Admittedly, the scores regarding clarity can never be entirely objective or scientifically proven
as the assessment requires a certain degree of discretion. However, they still provide an
indication of the extent of the problem.

When printed in a standard format (11pt print, common page format) the number of pages
ranged from 2 to 70. Needless to say that certain business models are more complicated than
others and in some cases a rather long description of the services, options, etc. were actually
helpful, if not required to understand the concept. In these cases the sheer length of the terms
was not negatively considered. However, in many cases it was difficult to see an actual reason
for the length of terms.

The  difficulty  to  obtain  an  overview  over  the  T&Cs  or  in  particular  a  certain  topic  was
aggravated in cases where the platform provide did not provide headlines, i.e. where there
were  long  sections  of  text  without  the  possibility  to  quickly  scan  the  content  by  way  of  an
index tables, headlines or the like.

As far as the language is concerned, in a large portion of the cases the terms were difficult to
understand even for the reviewing team which exclusively consisted of trained lawyers.

On some occasions, for example in liability provisions, the platform providers used extremely
legalistic language to ensure that every possible situation was expressly covered in an attempt
to exclude even the slightest risk of a misinterpretation by elaborately describing the scope of
the  clause  through  examples,  mentioning,  however,  that  the  list  of  examples  was  not
exhaustive.

Whilst  it  is  completely  understandable  for  the  platform  operators  to  describe  the  scope  of
provisions as exhaustively as possible, the negative consequence of this practice has to be
considered. A liability clause, for example, that is spread over four pages is unlikely to provide
transparency to the average business user despite the platform operator’s attempt to be as
elaborate as possible.

In various cases the structure of the T&Cs was not consistent in the sense that relevant
stipulations on a particular topic were spread over various clauses so that considering only one
particular clause dealing with the respective topic was misleading in the sense that one also
had to consider other provisions to get the full picture, which was not evident from the clause.
So the intransparency was not (only) related to the wording of the clauses, but to the structure
of the T&Cs. For example there were clauses dealing with pricing that at first sight seemed to
include all relevant payments the business user had to make. Only when one read the entire
T&Cs one discovered that there were additional mandatory payments to be made stipulated in
other clauses under different headlines.

In  some  cases  there  was  one  set  of  T&Cs  which  was  supposed  to  cover  various  kinds  of
services offered by the platform operator. Whereas these services were described in particular
sections of the T&Cs, there were other clauses where it was unclear whether they were
supposed to apply only to one or to all of the services offered.

A difficult criterion to measure was the degree to which the clause was surprising. Obviously,
this  depends  not  only  on  the  exact  scope  of  the  regulation,  but  also  on  in  which  business
environment it is used, what the reasonable expectations of the average business users are in
the specific context, etc. Nevertheless, in some cases the unexpectedness was rather obvious.

3.15.1.3 Impact of Practice on business user

The Impact Score is 5. As to the calculation of the Impact Score see above 3.12.
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Obviously,  this  score  is  particularly  difficult  objectively  to  determine,  more  difficult  than  in
most of the other Practices, since intransparency can have different effects, depending on the
degree  of  transparency,  the  relevance  of  the  particular  unclear  clause  in  a  particular
relationship,  etc.  That  being  said,  it  is  important  to  note  that  transparency  generally  is  a
significant factor to warrant a sustainable economic success of the cooperation. If the terms of
the relationship are clear and can easily  be applied to any situations and circumstances that
may occur this means an economic benefit to both parties as it avoids inefficient discussions
between the contract parties in the first place.

Intransparency can lead to situations where a business user is not fully aware of risks involved
or  other  factors  which  are  important  to  his  decision  to  use  the  platform  and  may  therefore
have unforeseen financial consequences, which the businesses user would not have accepted if
he had been fully aware of them at the time of the conclusion of the agreement. So there is a
potential negative impact on the business user’s financial position. Moreover, intransparency
creates an uncertainty as to the business user’s chances of success to enforce a claim against
the platform operator. This may lead to the business user’s decision not to enforce a claim due
to the risk of losing the case. Finally, there is also the risk of a shift of the operational risks to
the user.

Not surprisingly, the ECORYS study on Business-to-Business relations in the online platform
environment came to a similar result. The respondents deemed the overall impact of vague
language to be “high”. However, interestingly enough, only 12% of the respondents (10%
among heavy users, 12% among non-heavy users) deemed intransparency relevant enough to
deem  the  entire  set  of  T&Cs  to  be  unfair  just  because  of  this  issue  alone.  The  discrepancy
between these two findings is not entirely clear from the study. It may well be that the
respondents only looked at the “nuisance factor” intransparent terms create and did not fully
consider the actual weakening of their legal position which often comes with such
intransparency (see above).

So  in  summary,  the  Impact  Score  for  intransparency  factors  in  that  it  creates  a  lack  of
predictability and sustainability, has a potential negative impact and potentially shifts
operational risks unilaterally to the business user. At the same time it has to be taken into
account that intransparency does not become relevant in all of the agreements concluded, but
there may well be cases where the business user will not actually suffer from a vague clause
because the situation it regulates does not occur (for example, a vague liability clause which
does not become relevant because no damage is caused).

3.15.1.4 Platform operator’s interest

As indicated above, in some cases the length and the intransparency of the terms were caused
by the platform operator’s attempt to avoid misinterpretations by being extremely elaborate
and legalistic. Whilst this is generally understandable, an overly cautious approach leads to a
situation where the terms may fully cover all of the platform operator’s interests and needs
and becomes a powerful “protection shield” in case of a dispute, whereas the details may be
largely incomprehensible for the average business user.

Cases of intransparency through overly elaborate clauses may sometimes be influenced by the
platform  operator’s  intention  to  use  one  set  of  terms  globally,  i.e.  in  all  jurisdictions.
Furthermore, due to the scalability of the platform business model, operators have an interest
to use more general T&Cs which are suitable for sectors other than the ones they are presently
operating in,  in order to facilitate later  expansion.  The attempt to provide terms that are as
complete  as  possible  without  leaving  much  room  for  statutory  law  is  more  common  in  the
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Anglo-American sphere where the partial absence of codified laws and standards may justify a
more detailed contractual framework to some extent. However, in a legal environment that
does not require that level of detail, this justification for overly lengthy terms does not apply.

As outlined above, this study can only suggest appropriate fairness benchmarks that may be
considered for future EU legislation. Whether such legislation will apply only to T&Cs that are
governed by the law of  a Member State or  will  extend beyond that remains to be seen (see
above 3.1). We therefore did not consider potential upsides of very elaborate T&Cs in countries
outside the EU. Accordingly, the legal interpretation of the terms under a non-Member State
and, consequentially, the possible appropriateness of the length of terms under, for example,
US law, is not taken into account.

Some platform operator chose to have different laws governing the terms, depending for
example on the place of residence of the contracting business partner or on the seat of the
relevant legal entity in the platform operator’s group of companies. In these cases, the same
T&Cs may be subject  to litigation in a Member State as well  as in a non-EU country.  So the
operator may still want to have one uniform set of T&Cs that grant appropriate protection for
example in the US as well as in Europe and may therefore opt for very elaborate terms. Still,
we did not consider this a valid reason to justify the use of such very elaborate terms within
the EU. It is generally appropriate to adapt the terms in a way that they are appropriate for
the respective region. So the platform operator’s interest in having globally identical terms
does not weigh too heavily.

In any event, in the clear majority of the cases the intransparency could not be explained by
the  above  considerations.  Looking  at  the  examples  provided  above,  there  are  many  cases
where more transparency could have been achieved without any negative effect on the
protection  the  T&Cs  were  supposed  to  grant  to  the  platform  operator,  for  example  where
several stipulations concerning the same topic were found in various clauses. There were no
indications that platform operators created intransparency on purpose, but if there were, the
attempt to gain an advantage by obfuscating the obligations is obviously not a justified interest
that could be considered.

In  general,  as  outlined  above,  transparency  is  also  in  the  platform  operators’  interest  as  it
helps to create a sustainable customer relationship with the business user.

3.15.1.5 Suggestion of a benchmark

For the reasons mentioned above, it is particularly difficult to concisely define a transparency
benchmark  since  the  relationships  and  in  particular  the  business  models  are  diverse,  which
calls for a considerable degree of discretion. It is inevitable that benchmarks used in this
context are more general and abstract.

Nevertheless, in particular because of the significant practical relevance of this Practice, it is
important to establish guidelines in this  respect,  even though they have to provide for  some
flexibility and may have to be further interpreted and developed by case law.

Against this background, we suggest the following transparency benchmarks:

· The platform operator shall summarise the economically particularly important clauses
at the beginning of the T&Cs or in a separate window or banner in a way that allows the
assumption that the business user must have taken note of them prior to the conclusion
of the agreement.
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· The platform operator shall use clear and unambiguous language in the T&Cs. The
fulfilment  of  this  requirement  has  to  be  judged  from  the  viewpoint  of  the  average
business user rather than from the viewpoint of a lawyer.

· Any ambiguity concerning the identity of  the platform operator,  in particular  the legal
entity within a group of companies, must be avoided.

· The T&Cs should not contain any clauses which have to be considered unexpected or
even surprising in the given context.

· It  is  particularly  difficult  to  set  a  concrete  standard  for  the  length  of  the  terms.
However, as a general guidance the terms printed out in standard format should not
exceed 10 pages, unless for objective reasons, e.g. in cases where the business model
requires detailed explanations.

· T&Cs  should  be  of  a  strictly  legal  nature.  The  user  of  the  T&Cs  should  generally
endeavour  to  keep  the  T&Cs  free  of  explanations  of  the  business  model,  features,
functions, etc., unless they have a direct context to a particular term.

· Where the T&C deal with similar topics in various clauses or even in various documents
the platform operator shall specifically reference the other clauses/documents in order
to enable the business user to get a complete overview over that topic without having
to read the entire T&Cs and all documents.

· The platform operator shall use headlines or other appropriate means to allow the
business user to obtain a quick overview over the content of the respective clause. The
headlines  should  be  used  in  a  way  that  the  business  user  can  generally  trust  that
content  of  the  clauses  is  in  line  with  the  headline  and  that  all  topics  related  to  the
headline are comprehensively dealt with in that particular clause, unless there is an
express reference to another clause.

As  mentioned  above,  over  time  these  benchmarks  would  have  to  be  further  developed  and
refined through case law, guidelines etc.

Special regulations for economically particularly important clauses

A number of the terms frequently used in the platform T&Cs have a significant impact on the
business user’s business and it is therefore necessary for him to fully understand and to be
aware of the respective regulations. This is particularly true for:

· obligations excluding or impeding the use of other sales channels/platforms;
· obligations to order further services from the platform operator which are generally not

required for the use of the platform;
· business user’s obligations to provide information/data that is not required for the

platform operator’s performance of the agreement;
· “most favoured nation clauses” (“MFN clauses”), in particular requirements related to

the pricing (such as best price guarantees);
· requirements regarding the terms of the agreement between the business user and the

end customer;
· details of the ranking, in particular the improvement of the ranking against a payment

or other concessions made to platform operator;
· the platform operator’s unilateral right to delist an offering of business user other than

because of illegality of the content of the offering;
· limitations  of  the  business  user’s  right  to  obtain  access  to  data  important  for  his

offering; and
· limitations to claim sales or customer data after termination.
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In order to increase both parties’ understanding of the underlying considerations to include the
respective clause one may contemplate the platform operator’s obligation to outline his motive
and the business rationale to do so, i.e. the impact the clause has on all parties concerned
including the end customers. This would also allow the evaluation and assessment whether the
reasons for implementing the clause are actually efficiently pursued by the clause or whether
the business rationale for originally including it may have ceased to exist in the meantime.

It has to be considered though that a number of the terms frequently used in T&Cs have a
significant impact on the business user and that it is necessary for him to be fully aware of
them. But rather than providing motives of their inclusion it seems to be more appropriate and
actually helpful to ensure that every business user is aware of their existence. In many of the
T&Cs  we  reviewed  we  observed  that  clauses  of  such  particular  relevance  were  difficult  to
identify and that there was a significant risk for the business user to conclude the agreement
without being fully aware of them.

This  is  why  we  suggest  to  introduce  the  platform  operator’s  obligation  to  summarise  the
economically  particularly  important  clauses  at  the  beginning  of  the  T&Cs  or  in  a  separate
window or banner in a way that there is the assumption that the business user must have
taken note of them prior to the conclusion of the agreement.

Unexpectedness Test

Of particular interest not only for the isolated transparency review but also in relation to
further Practices is the unexpectedness test, which we suggest to be part of the overall
transparency test. It is safe to assume that a significant part of the business users do not read
the  T&Cs  or  at  least  dos  not  fully  think  them  through  and/or  get  legal  advice  on  them  (a
problem that is aggravated by the fact many of the sets of terms we reviewed were rather
lengthy). Against this background it has to be considered fair under the Fairness Definition to
protect the business user against unexpected terms. The justified interest of a party using an
unexpected term has to be rated lower compared to the other party’s interest in protection
against such term.

Within the review of the clause Austria, Germany, Lithuania and Romania explicitly consider
the fact that a clause is unusual or unexpected.

The definition of unexpectedness is similar in the countries where specific provisions exist. The
respective provisions basically find for such unexpectedness where the other party does not
need to reasonably expect them, taking into account the specific circumstances including the
appearance  of  the  document  and  the  wording  of  the  clause.  As  far  as  the  specific
circumstances are concerned, Austrian law (§ 864a Austrian Civil Code) takes into account
when  the  unexpected  clause  is  “explicitly  referred  to”  whereas  Lithuanian  (Art.  6.186  Civil
Code)  and  Romanian  (Article  1203  Civil  Code)  law  deem  clauses  that  were  “expressly
accepted” by the other party not to be unexpected (whereas the standard as to when a clause
has to be considered expressly accepted in the sense of the provisions are not regulated). Sec.
305c of the German Civil Code (BGB) stipulates that “provisions in standard business terms
which in given the circumstances, in particular with regard to the appearance of the contract,
are so unusual  that  the other party does not need not expect  them” are void.  If  a clause is
found to be unexpected and surprising, the party not aware of the clause has to be protected
without the requirement to prove that the surprising clause also fails to pass the fairness test.
The unexpectedness by itself is sufficient to justify its invalidity.

In order to create a common standard the exact criteria of unexpectedness would have to be
laid down in an EU regulation where the above considerations of the Austrian, Romanian and
German laws can be taken into account.
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Given  the  significant  potential  impact  a  contract  with  a  platform  operator  may  have  on  the
business user, the unexpectedness test as outlined above should be used as a benchmark for
the  economically  particularly  important  clauses  of  such  contract.  We  deem  it  to  be  fair  to
consider the extent to which the respective clause is prominently referred to (see e.g. the
“summary  for  economically  particularly  important  clauses”  benchmark  above)  as  one  of  the
relevant criteria. On the other hand, even if a clause is, for example, in some way highlighted
in  some form in  the  T&Cs  this  should  not  automatically  make  up  for  a  significant  degree  of
unexpectedness.

Practical aspects of the implementation of these benchmarks

Given that the lack of transparency of the platform operator’s terms is the single most relevant
Practice we identified during the Task 1 review, the compliance with the above benchmarks is
a key factor for the improving the degree of fairness in the contractual relationship between
the  platform  operator  and  the  business  user.  As  far  as  the  practical  aspects  of  the
implementation of the benchmark are concerned, one has to accept that the regulations in the
area  of  transparency  have  to  be  flexible  to  a  large  extent,  i.e.  there  is  only  limited  legal
certainty for the platform operators. The legal framework will have to be further developed by
case law and other guidance.

In cases of continuing (framework) agreements, when making any changes/amendments to
the  terms  in  order  to  implement  the  suggested  benchmarks  the  platform  operator  has  to
comply with regulations on such changes (as to the benchmarks for such changes of terms see
below  3.15.6.5). This is not overly burdensome.

3.15.2 Business user’s concessions to the platform operator

3.15.2.1 Description of Practice

Examples of  the business user’s  concessions to the platform operator as an entry to use the
platform are:

· exclusivity agreements,
· non-compete obligations;
· obligations to market the entire product portfolio via the platform;
· obligations  to  market  a  certain  share  of  the  total  production  or  a  certain  minimum

amount via the platform,
· obligations not to sell to certain customers,
· obligations to order further services from the platform operator which are generally not

required for the use of the platform,
· obligations to provide information/data that is not required for platform operator’s

performance of agreement,
· a  provision  granting  online  platform  a  right  to  use  business  user’s  photos  or  other

copyright protected material or trademarks, and
· the restriction to use data obtained through the platform to optimise services the

business user offers on a different platform.

3.15.2.2  Frequency of Practice

According to the Heat Map the use of these restrictions is not too insignificant. The calculated
Frequency  Score  is  0,20,  so  these  restrictions  are  slightly  more  common  than  for  example
required concessions to the customers.
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3.15.2.3 Impact of Practice on business user

The Impact Score of this Practice is 6, which ranks this practice among those with the highest
impact. This score considers that the concessions addressed in this Practice have a significant
negative  impact  on  the  financial  benefit  the  business  user  draws  from  the  platform  (e.g.
through obligations to market the entire product portfolio via the platform, which may not be
in the business user’s best financial interest, or obligations to order further services from the
platform  operator)  and  the  business  user’s  freedom  to  operate  (e.g.  through  exclusivity
agreements, obligations not to sell to certain customers, etc.). In some cases, the respective
clauses can also have an impact on the non-platform driven business.

These substantial negative effects are partially counterbalanced by the fact that clear “up-
front” concessions are comparatively predictable for business users from the outset (provided,
of course, the concessions are sufficiently transparent, which has to be reviewed as part of a
different Practice). If, at a later stage, the business user decides that the concessions are not
(or no longer) worth making, it is still an option to leave the platform (provided that there are
no further obstacles for doing so, which is part of the review of other Practices). While leaving
the platform may not be ideal, as the business user may have neglected other sales channels
whilst trading via the platform, it still remains a possibility. In addition, the business users’
ability  to  move  away  from  the  platform  is  less  affected  by  this  Practice  but  rather  through
clauses targeting duration of the agreement or explicitly creating a lock-in of users.

Of the five clauses that were analysed, three were only rarely found, while two proved to be
more common. Out of  102 reviewed T&Cs, only ten contained clauses stipulating obligations
excluding or impeding the use of other sales channels/platforms for the same or similar offers.
Three  contained  clauses  setting  out  obligations  to  order  further  services  from  the  platform
operator  which  are  generally  not  required  for  the  use  of  the  platform.  Two  sets  of  T&Cs
contained language with regard to business user’s obligation to provide information/data that
is not required for platform operator’s performance of agreement.

Two clauses, however, were more common: 42 out of 102 T&Cs contained clauses granting the
online platform a right to use the business user’s photos or other copyright protected material
or trademarks, and 41 sought to restrict the business user’s right to use data obtained through
the platform to optimise services the business user offers on a different platform.

Typically, the operator of a dominant platform in a given sector will be in a better position to
demand substantial concessions from businesses joining the platform (e.g., if the platform is
the default option for users trying to obtain a given service or product) compared to platforms
facing tougher competition. On the other hand, even in sectors in which business users tend to
offer their products on multiple competing platforms (multi-homing) or even all platforms in
that  particular  sector,  there  can  be  a  certain  degree  of  economic  pressure  on  the  business
users to use every relevant platform in order to avoid a competitive disadvantage; platform
operators  may  therefore  be  able  to  demand  concessions.  If  a  given  platform  is  (or  multiple
platforms are) essential for the economic success of the business user, the resulting relative
bargaining power makes it possible to demand concessions. This may also  trigger  antitrust
considerations, which respond to the relevant characteristics of the market in question,
including market concentration and market shares.

Here, though, the focus lies on rules with respect to the contractual relationship of parties. By
their definition, concessions are not in the immediate interest of business users. On the other
hand it is important to note, that while individually in most cases each business user would
prefer a contractual relationship in which he himself does not have to make a given concession
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to the operator, he would tend to want the other business users to be committed in this form.
For example, while a business user would like to have the option to offer services or products
on  other  platforms,  each  business  that  is  exclusively  tied  to  a  given  platform  increases  the
utility of the platform for customers, and thereby indirectly for businesses. From an economic
perspective,  fair  reasons  for  such  concessions  therefore  exist  even  from  the  perspective  of
business users, if they help to internalise or enhance beneficial network effects.

In another case, the platform operator’s use of the logo of a given business user as a reference
could  be  a  form  of  credible  advertising  drawing  more  customers  to  the  platform  overall.
Poaching a critical mass of businesses, or a given influential business user from an established
platform and forming exclusive relationships with them may be an important strategic option
for a new platform to enter a market as a credible competitor, with business users in general
benefitting from the resulting more intense competition between platforms. A similar argument
can  be  made  for  platforms  with  a  focus  on  niche  offerings  and  a  particular  customer  base
which  require  exclusivity  clauses  with  businesses  as  a  safeguard  against  being  engulfed  by
larger platforms benefitting from scale economies.

Accordingly, it has to be considered that although some of the obligations reviewed in this
Practice may be disadvantageous to the individual business user, but the fact that all business
users are bound to it may increase the platform’s attractiveness, from which the business user
may benefit.

The ECORYS interviews provide supporting information as to how business users experienced
unfairness in situations where they were forced to make concessions to the platform operator.
Concessions pertaining to the use of data appear to be of particular interest to business users.
According to the ECORYS results, more than one in four business users (27%) reported limited
access  to  data.  The  users  deemed  this  practice  to  have  a  “high”  impact  on  their  business
(Table E.2).  13% of  the respondents (20% heavy users,  12% non-heavy users) pointed out
that limitations on customer data  were  a  significant  reason  by  itself  to  render  T&Cs  to  be
unfair.  10%  of  users  (12%  heavy  users,  10%  non-heavy  users)  deemed  limitations  on
portability of data to be reason enough to consider T&Cs unfair (Table D.15)

3.15.2.4  Platform operator’s interest

In terms of financials, the platform operators’ interest is to maximise the revenue received
from the business user, which obviously is certainly not unfair per se,  as  far  as  the
remuneration for the use of the platform and the underlying business concept, infrastructure
and marketing is concerned.

If  one  assumes,  for  the  sake  of  the  argument,  that  the  platform  operator  is  paid  a  fair
consideration for the use of the platform, the main drivers for the concessions going beyond
fair compensation can be divided into three groups:

· Gaining a competitive advantage vis-à-vis the platform’s competitors (examples:
exclusivity  agreements,  obligations  to  market  the  entire  product  portfolio,  a  certain
share  of  the  total  production  or  a  minimum  amount  via  the  platform;  obligations  to
provide information/data that is not required for platform operator’s performance of
agreement, the restriction to use data obtained through the platform to optimise
services the business user offers on a different platform);

· Dependency/stickiness (examples: exclusivity agreements, the restriction to use data
obtained through the platform to optimise services the business user offers on a
different platform); and
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· Financial  benefit  on  top  of  the  mere  use  of  platform  (examples:  obligations  to  order
further services from the platform operator, a provision granting online platform a right
to use business user’s photos or other copyright protected material or trademarks, if
the platform operator commercialises these copyrights).

3.15.2.5  Suggestion of a benchmark

The business user’s concessions to the platform operator as an entry to use the platform are
generally part of the parties’ freedom of contract, in particular the freedom to conclude or not
conclude an agreement. Similarly to the consideration the business user pays to the platform
operator,  the  concessions  can  be  considered  being  a  part  of  the  overall  agreement  of  the
“essentialia negotii”, the parties’ main obligations.

On a contractual level, gaining a competitive advantage, using contractual obligations for the
business user to remain on the platform or financial benefits are not necessarily unfair per se
and  they  can  be  found  in  many  contractual  relationships;  they  are  part  of  a  functioning
competition. Similarly, any clauses restricting the business user to take advantage of the
platform’s customer base outside the platform have to be evaluated against the background
that in many cases the customer base has to be considered an asset of the platform which is
not necessarily open to the business user for business done outside the platform.

Moreover, as noted above, despite the entry concessions being the business user’s obligation
he may indirectly benefit from them. For example, the obligation to provide information/data
that is not necessarily required for platform operator’s performance of the agreement can be
used to make the platform more attractive to end customers and, as a consequence, are also
indirectly  beneficial  to  the  business  user.  In  some  cases  the  entry  concessions  do  not
necessarily lead to an imbalanced situation; this very much depends on the specific
circumstances. Restricting the freedom of contract in general with regard to concessions to the
platform owner as a prerequisite to use the platform could also adversely affect the ability of
smaller platforms to achieve a critical mass, or for entrants to compete with more established
players in the market.

Certain clauses we reviewed in this Practice have to be considered surprising or unfair for other
reasons under certain circumstances. If, for example, the business user is restricted to use
data obtained through the platform to optimise services the business user offers on a different
platform, this clause has a negative impact on the business done outside the platform and may
be considered surprising in a certain context. But whether or not this is unfair depends on the
details  of  how  the  data  is  generated.  If,  for  example,  the  generation  of  the  data  has  to  be
considered an added value for which the platform operator has made an investment and the
service is supposed to optimise the business user’s offering on the particular platform in order
to  make  the  platform  more  attractive  compared  to  those  of  competitors,  there  is  not
necessarily unfairness involved.

Some  of  the  clauses  we  found  in  this  respect  were  vague  and  may  have  to  be  considered
surprising in the given context, so that in these particular cases they are unfair because of a
lack of transparency. However, that does not justify a general restriction of the clause per se.
In these cases the fairness benchmarks regarding transparency apply.

The  same  is  true  with  regard  to  a  provision  granting  the  platform  operator  a  right  to  use
business user’s photos or other copyright protected material. The effect of such clause very
much depends on the specific circumstances. If, for example, the platform operator provides a
data  base  for  his  clients  in  which  they  can  search  for  photos  of  certain  frequently  sold
products, holiday destinations, etc., and he populates this data base with the business users’
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photos, this is not necessarily unfair as, depending on the specific photos, the negative impact
on the business user is limited, but the feature makes the entire platform more attractive for
other business users and even the user whose photo is put in the data base may participate
from  it.  In  other  cases,  however,  where  the  clause  is  overly  broad  and  does  not  limit  the
purpose for which the IP protected material is used (so that the platform operator could, for
example use it for his own marketing purposes or even sell it to third parties), the situation is
different.  Again,  it  very  much  depends  on  the  specific  context,  in  particular  what  kind  of
material is covered and for which purposes it is supposed to be used.

In summary, as there is no need to restrict the use of the clauses per se, one has to deal with
specific cases of abuse in particular cases. But as it is not possible to concisely define under
which circumstances and in which business environment they have to be considered unfair or
abusive, one can only apply the transparency standard, in particular the test whether the
clause has to be considered unexpected and surprising in the given context.

3.15.3 Business user’s concessions to the customer

3.15.3.1 Description of Practice

Examples of business user’s concessions to the end customer as an entry to use the platform
are:

· requirements related to the price the customer has to pay, e.g. best price guarantee or
other “most favoured nation clauses”, and

· requirements regarding the terms of the agreement between the business user and the
end  customer,  e.g.  regarding  withdrawal,  termination,  return  policy,  etc.  (other  than
legal requirements).

3.15.3.2 Frequency of Practice

The Frequency Score is 0,18, so slightly less common than the concessions to the platform
operator. Overall it is one of the lowest scores.

3.15.3.3 Impact of Practice on business user

The  Impact  Score  is  6.  Similarly  to  the  concessions  made  to  the  platform  this  rating
particularly considers the negative impact on the financial benefit the business user draws
from  the  platform  and  the  business  user’s  freedom  to  operate.  In  particular,  the  “most
favoured nation clauses” influence not only the business the user is doing on the platform but
mainly  aim  at  the  business  done  outside  of  the  platform,  either  on  other  platforms  or  non-
platform driven business.

Terms  dealing  with  the  conditions  the  business  user  must  grant  the  end  customer  to  be
allowed to use the platform do not necessarily have an impact on business done outside the
respective  platform,  but  even  this  is  a  restriction  of  the  freedom  to  operate  and  for  the
business user to accept the terms regarding contracts concluded via the platform may result in
a factual pressure to accept similar terms in all other contracts as the terms are transparent
and  end  customers  not  using  the  platform  may  put  pressure  on  the  business  user  to  grant
terms which are similar to the ones granted on the platform. As always, any clause or Practice
affecting  the  business  user’s  option  to  quickly  withdraw  from  the  platform  without  legal  or
factual difficulties aggravates the impact of the Practice.
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According to the ECORYS survey, business users deemed the impact of parity clauses used by
platform operators to have a “medium” impact (Table E.2), which is well in line with the above
impact score.

3.15.3.4 Platform operator’s interest

This  being  said,  one  has  to  reflect  the  platform  operators’  interest.  Most  favoured  nation
clauses can also be considered an instrument to address a free-riding problem on the side of
businesses. Consider the case in which the platform operator only participates financially in
sales  conducted  via  the  platform.  In  this  case,  businesses  on  the  platform  would  have  an
incentive to benefit (free-ride) from infrastructure and customer attention generated by the
platform while (directly or indirectly) enticing customers to carry out their purchases on the
website of the business directly and thereby avoiding platform fees (in cases in which business
users  do  not  operate  their  own  website  or  a  similar  online  sales  channel,  this  type  of  free-
riding  problem  does  not  arise).  This  section  should  logically  also  discuss  the  on-going
competition monitoring exercise and incorporate the insight that MFNs have not been
established as necessarily enhancing consumer welfare - although this may well be the case
especially for small platforms using narrow parity clauses.

The most straightforward way for businesses to entice customers in this way is by offering a
discount for purchases on the website; as long as this discount is smaller than the platform’s
fees, this form of free-riding would be beneficial to the business user. On the other hand, if the
business is subject to a most favoured nation clause (and this is generally known), then this
channel for free-riding is closed down and the platform owner’s infrastructure expenditures and
advertising efforts are rewarded.

Note that the incidence of  free-riding could be reduced by a clause only restricting the price
offered on the business users’ own websites – which is a likely channel for customers to check
as well as the default option for businesses to avoid platform fees – but not restricting pricing
for business done through other platforms.

Additionally,  if  users  are  aware  of  this  type  of  price-guarantee,  then  the  platform  will
potentially be able to attract more users. There are costs associated with having to compare
prices (including regret costs if the end customer realises not to have paid the lowest price),
therefore MFN-type clauses are utility enhancing for customers using the platform.

As to the requirements regarding the terms of the agreement between the business user and
the end customer, there is the operator’s interest in the application of at least partially uniform
terms  for  all  agreements  end  customers  conclude  through  the  platform.  A  platform  is  more
attractive  if  the  end  customer  can  rely  on  terms  applying  to  contracts  concluded  on  that
platform being largely similar. Otherwise, an additional dimension would be added along which
customers would have to compare offerings on the platform, raising their costs and lowering
utility. In addition to this, the operator may want to ensure that no disadvantageous or even
unfair terms apply to the platform’s end customers. This type of requirement therefore reduces
uncertainty  and  makes  the  platform  easier  to  use,  as  the  end  customer  does  not  have  to
review the terms for each offering. So irrespective of the actual content of the terms, their – at
least partial – uniformity itself enhances the attractiveness of the platform.

Due to wide critics with regard to the use of wide price parity clauses, Booking.com offered to
all member States to replace such clause with a so called “narrow” MFN clause (allowing hotels
to offer lower rates to other travel agents while still prohibiting lower prices on the hotel’s own
websites). The German Bundeskartellamt (Press Release, 23 December 2015) refused to
accept this offering based on the HRS decision of the Higher Regional Court of Düsseldorf (OLG
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Düsseldorf, 09.01.2015 - VI-Kart. 1/14 (V)) despite the fact that this decision did not address
the issue of  narrow parity clauses but only focusing on wide parity clauses.  The Competition
Authorities in Sweden, France and Italy however initially accepted this commitment.

The Swedish Competition Authority (Booking.com, 15 April 2015, Ref: 596/2013, Point 30)
emphasises that on the one hand narrow parity clauses decreases the risk of free-riding and
on the other hand that they also motivate hotels to offer lower prices in exchange for lower
commission rates. A further advantage of narrow parity clauses comparing to wide ones, so
the French Competition Authority, is the re-introduction of competition between the OTAs
(Online Travel Agencies) (Decision no 15-d-06 of 21 April 2015 of the French Competition
Authority on the practices of booking.com).

Meanwhile, France and Italy introduced new regulations banning parity clauses in their
entirety.

On April 6 2017, the EU competition authorities published a report on the monitoring exercise
carried  out  in  the  online  hotel  booking  sector  in  2016  (http://ec.europa.eu/competition/
ecn/hotel_monitoring_report_en.pdf). Cooperating with the Belgian, Czech, French, German,
Hungarian, Irish, Italian, Dutch, Swedish and UK national competition authorities, the
Commission  evaluated  the  impact  of  MFN  clauses  that  online  travel  agents  had  included  in
contracts with hotels after inventions by the national authorities. The exercise unveiled that
there are differences between the German and French approach of strictly banning the practice
and  that  of  other  authorities  allowing  travel  agents.  Enforcement  measures  resulted  in
increased room prices and room availability  differentiation on online travel  agents,  while not
leading to lower commission rates. The results show that many hotel owners were unaware of
the contractual changes the online travel agents had made. The outcome of the French and
German banning of MFN clauses is currently under review.

3.15.3.5 Suggestion of a benchmark

Most favoured nation clauses used in terms for online platforms and their effects on the
stakeholders as well as the market environment in general are currently debated with a view
to the potential violation of antitrust law. When looking at contractual fairness benchmarks,
however,  different  standards  apply,  in  particular  the  effect  on  consumers  or  the  market  in
general is not taken into account here.

As set out above and discussed in detail in Task 4, economic justifications for employing MFN-
clauses in certain contexts exist. For example, the business model of platforms or viability of a
marketplace may hinge on the competitiveness of the prices that are offered, which creates
value for all stakeholders. Limiting free-riding by businesses on a platform is a further viable
economic justification for employing MFN clauses, which addresses behaviour by business
users that might otherwise undermine the basis for the relationship. Given this rationale and
the active role of competition policy, further study is required to determine the need to restrict
contractual freedom based on contractual fairness considerations.

Similar arguments hold with regard to requirements regarding the terms agreed between the
businesses and the end customers. It is in every party’s interest (including those of the
business users) to achieve a degree of uniformity across the offerings on the platform. The
platform  will  generally  be  more  attractive  to  users  if  they  can  rely  on  not  getting  more
favourable terms anywhere else. Accordingly, MFN clauses are not unfair per se, so that the
platform operator’s restriction to use them would not be appropriate.
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However, MFN clauses are also a type of detrimental vertical restraint imposed on businesses
by platform operators.  They limit  the scope of  strategic  choices and activities undertaken by
businesses on and outside the platform and can thereby negatively affect their development as
well as the relationships between the parties.

A  benchmarking  on  the  business  user’s  concessions  to  the  customer,  in  particular  on  MFN
clauses, requires a precise evaluation of the impact of such clauses on the parties involved and
on the market. As the effect of these clauses is not entirely clear yet, we do not suggest a
specific fairness benchmark at this stage. In any event, due to the relevance of these clauses,
the transparency of respective regulations is of particular relevance.

3.15.4 Benchmark concerning clauses dealing with intra-platform competition

3.15.4.1 Description of Practice

Clauses  dealing  with  intra-platform  competition  are  terms  granting  the  business  user  a
competitive  advantage  not  depending  on  objective  criteria  but  on  concessions  made  to
platform operator, e.g. increasing attractiveness of presentation/ranking through payments or
other concessions, provided that the advantage is not obvious to the user. The latter
restriction is important as it is common for an operator of a marketplace to, for example, offer
an attractive positioning of an advert or any other preferential treatment in terms of visibility
against payment. There is no unfairness involved.

However, there are cases where such preferential treatment compared to the treatment of
competitors  is  not  obvious  to  third  parties,  in  particular  where  a  ranking  is  influenced  by
payments to the operator. The business user must e.g. pay a certain amount in order to gain a
favourable result in the ranking table whereas this preferential treatment is not obvious to the
end customer. In other words, the business users compete for a competitive advantage that is
hidden to the end customers.

3.15.4.2 Frequency of Practice

The Frequency Score is 0,18, one of the lowest within our review.

3.15.4.3 Impact of Practice on business user

The Impact Score is 1.

There  are  various  ways  for  the  platform  operator  to  grant  the  business  user  a  competitive
advantage not depending on objective criteria but on concessions, in particular payments.

In various cases the platform operator did not offer a positive effect on the ranking against an
additional payment,  but  took  the  general  payments  due  for  the  use  of  the  platform  into
consideration as part of the ranking criteria. So this practice refers to the platform operator’s
ranking criteria. It has to be distinguished from a “paid-for ranking”, which requires that the
business user can increase his  ranking  through  a  payment  that  is  specifically  made  for  the
purpose of the increase. This ranking practice by itself is part of the way the platform operator
operates his business rather than being part of the contractual relationship between the
business user and the platform operator. The business user does not have any contractual
right or option to influence the practice, so that there were no clauses in the T&Cs dealing with
this point.

Where the platform operator actually offers an improved ranking against payment (such clause
was found in five sets of T&Cs) one has to distinguish between the effect on the end consumer
and that on the business user. Depending on the exact circumstances, in particular the degree
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of transparency of the ranking criteria, the end customer may be misled, which may therefore
violate  unfair  competition  law.  This  aspect,  however,  is  not  a  matter  of  unfairness  in  the
contractual relationship between the business user and the platform operator, which is the
subject of this study.

So if one disregards the misleading effect on the end customer, the option of paid-for ranking
can generally be compared to an additional advertising of the business user’s offering on the
platform operator’s website.

Paid-for ranking practices certainly have an impact on the business user in case the advantage
the business user gains is not exactly foreseeable, in particular through an intransparent
clause. However, whether this offering is foreseeable and transparent depends on the specifics
of the platform operator’s offer and is not related to such offer per se, but only occurs in case
the transparency standards are not complied with. In other words, this is not an issue that is
inherent to the practice of offering increased visibility against a payment, but is a question of
transparency.

Apart from a potential lack of intransparency, the business user is generally free to use the
platform without increasing the ranking against payment. As long as the use of the platform is
not  completely  devalued  by  not  making  use  of  this  option,  it  may  still  be  beneficial  for  the
business user to use the platform and to get a fair service in return for the general fee he pays
for using the platform. This consideration does not apply, however, where not paying for the
ranking renders the use of the platform basically useless as the offering is placed way down in
the ranking table so that there is no fair consideration for the fee paid for the general use of
the  platform.  This  would  then  lead  to  an  unexpectedly  insufficient  service  of  the  platform
operator respectively to unexpected costs of using the platform. In these cases the business
user is impacted by a lack of predictability as well as a potential negative financial impact.

However, when calculating the Impact Score we only considered factors which are inherently
related to the respective Practice rather than issues that can occur in relation to the Practice
and may be covered by the transparency and unexpectedness benchmarks.

Therefore, the Impact Score for this Practice is relatively low compared to potential issues that
may arise in this area.

3.15.4.4 Platform operator’s interest

The platform operator’s interest in granting the business user a competitive advantage against
concessions, in particular a payment, is to generate revenue on top of the fees the business
user pays for offering his products or services on the platform.

3.15.4.5 Suggestion of a benchmark

As mentioned above, a potentially misleading effect on the end customer cannot be tackled by
way of a fairness benchmark in the relationship between the business user and the platform
operator. The same is true for the way the platform operator organises the ranking, i.e. what
criteria he factors into the ranking, in particular whether or not the overall payments of the
business user to the platform operator for the use of the platform are taken into account. Only
cases where the business user is offered the opportunity to increase the ranking in return for a
payment of other concession can be dealt with by a fairness benchmark.

Transparency of the clause regulating the improvement of the ranking as well as the protection
against  unexpected  results  play  an  important  role  with  regard  to  this  Practice.  The
transparency standard requires that the business user clearly understands what kind of
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marketing  effect  he  actually  obtains  as  a  consideration  for  his  payment  and  what  the
improvement compared to the situation without the additional payment is. The information
provided must enable him to make a sound business judgment.

Moreover,  as part  of  the transparency standard the business user must be protected against
unexpected situations. Such unexpectedness may occur in cases where the platform’s “base
service” without the paid-for  ranking is  significantly less useful  than the business user could
reasonably expect, e.g. because the ranking position is so low in the list that the value of
joining the platform is significantly impaired.

The paid-for ranking per se, however, does not necessarily lead to unfairness in the
relationship between the business user and the platform operator. The business user pays for a
certain  improvement  of  his  marketing  position  whereas  the  platform  operator  provides  the
service accordingly.

3.15.5 Pricing

3.15.5.1 Description of Practice

Within the Pricing Practice we searched for:

· intransparent  pricing  clauses  dealing  either  with  the  core  service  or  with  additional
services, and

· clauses stipulating the Platform operator’s right to increase pricing without appropriate
notice or without the business user’s right to terminate the contract.

3.15.5.2 Frequency of Practice

The Frequency Score is 0,29.

As  outlined  above  with  regard  to  the  general  transparency  of  the  T&Cs,  intransparency  is
particularly difficult to measure as the criteria are subjective to a significant extent, see above
the explanation of the Transparency Criteria. In some cases there was the additional issue that
pricing  provisions  were  spread  out  over  various  provisions  in  the  T&Cs  or  over  multiple
documents, which added to the difficulty to quickly gain a comprehensive overview overall
price related provisions.

3.15.5.3 Impact of Practice on business user

The Impact Score is 6. Obviously, the transparency and predictability of pricing is a key factor
for the sustainability of the contractual relationship and can potentially lead to a significant
negative financial impact. The considerations outlined above concerning transparency in
general also apply to the pricing-related transparency.

Stability of the pricing is one of the key factors the business users expect. Given the effort
some businesses make in relation to offering the services on a platform, the impact that may
have on their overall business strategy and every business user’s need to have a long term
pricing strategy, there is an interest to be protected against unforeseen price increases.

Again,  the  ECORYS  study  confirms  this  finding.  20%  of  total  respondents  (including  a
significant 32% of  heavy users and 18% of non-heavy users) reported that unfair  pricing by
itself constituted  an  important  reason  to  consider  terms  and  conditions  to  be  unfair  (Table
D.15).
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Obviously, there is a strong interdependency between the business users’ option to leave the
platform (by changing to another platform or deciding not to do any business through
platforms) and the impact of the pricing practice. The bigger the effort the business user made
to start using the platform and the more difficult it is for him to leave the platform the larger is
his interest to be protected against an unforeseen increase and the longer the period of time
he requires to take steps to leave the platform in case he decides not to accept the increase.

3.15.5.4 Platform operator’s interest

As  far  as  the  platform  operator’s  interest  in  transparency  is  concerned,  we  refer  to  the
Transparency Practice (see above 3.15.1).

The platform operator on the other hand must be generally free to determine prices for the
service, in particular where the costs of operation increase, where the service is improved,
where the market changes, etc. But even in absence of these specific circumstances the
platform operator cannot be bound to his original pricing for a long time. However, there is a
limited  interest  of  the  platform  operator  to  increase  such  prices  on  short  notice.  The
developments leading to the platform operator’s desire to increase prices are usually
foreseeable, so that he regularly is in the position to announce such increase at an early stage.

3.15.5.5 Suggestion of a benchmark

As  far  as  price  transparency  of  pricing  clauses  is  concerned,  the  general  considerations  on
transparency (see above 3.15.1.5) apply. The benchmarks suggested above cover price
related transparency, as well.

As far as clauses stipulating the platform operator’s right to increase pricing without
appropriate notice or without the business user’s right to terminate the contract are concerned,
in accordance with the above considerations, it is fair for the platform operator to give notice
of  price  increases  or  the  change  of  terms  and  conditions  sufficiently  in  advance  so  that  the
business user can exercise his right to terminate the agreement prior to the change becoming
effective.

In summary, the fairness benchmark for clauses providing for the platform operator’s right to
increase pricing is that for those clauses to be fair they must stipulate the platform operator’s
obligation (a) to prominently communicate the increase and (b) to provide for a notice period
that allows the business user to terminate the agreement before the increase becomes
effective.

In order to avoid circumvention of this benchmark the notices on the price increase must be
prominent enough to allow the assumption that even a less diligent user must have taken
notice  of  it,  i.e.  it  was  basically  impossible  to  use  the  platform  after  such  changes  without
having taken notice of the changes. A pop-up window, for example, would suffice.

It has to be considered that in many cases there is no continuing contractual relationship (such
as a framework agreement) that needs to be terminated, but a series of individual agreements
for  specific  offerings made on the platform, for  example one agreement for  each auction.  In
these cases the business users usually trust that there are no pricing changes without express
notice. In order to protect the business user from unexpected pricing terms, it is fair to impose
a corresponding obligation on the platform operator in the sense that the platform operator
must inform the business user about price increases relevant to the next agreement that is
about to be concluded.
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The suggested benchmark is relatively easy to implement through the implementation of
banners, pup-up windows or similar means.

3.15.6 Imbalance concerning platform operator’s performance

3.15.6.1 Description of Practice

Examples of clauses causing an imbalance of the platform operator’s performance compared to
the compensation to be paid by the business user are:

· the platform operator’s unilateral right to change the terms and conditions, in particular
substantial features of the performance,

· the platform operator’s unilateral right to delist an offering of the business user other
than because of illegality of the content of the offering,

· a limitation of the business user’s right to legally challenge the content or the
interpretation of the agreement and the service, and

· no right of  the business user to obtain access to data important for  his  offering (e.g.
analysis of clicks his offering generated, search terms frequently used on the platform,
or the like).

3.15.6.2 Frequency of Practice

The Frequency Score is 0,43. It has to be noted that in addition to the clause providing for the
platform  operator’s  unilateral  right  to  delist  an  offering  we  also  searched  for  the  platform
operator’s disclaimer of liability for wrongful deletion of content posted by business user which
in most of the cases basically has the same effect. This liability disclaimer was used in 43 of
the 102 sets of T&Cs we reviewed. This has to be considered when evaluating the Frequency
Score.

3.15.6.3 Impact of Practice on business user

The  Impact  Score  is  6.  This  score  is  mainly  driven  by  the  lack  of  predictability  the  above
clauses cause as well as by the potential negative financial impact and the one-sided allocation
of operational risks. The extent to which the business users are dependent on platforms and
that a change in the way the platform operates can have a significant impact on their business
has to be appropriately considered.

The evaluation of the ECORYS interviews confirm these findings. The impossibility to negotiate
or amend T&Cs was mentioned by a significant 60% of respondents (including 44% of heavy
users  and  63%  of  non-heavy  users)  to  be  a  very  important  factor  to  consider  T&Cs  to  be
unfair.  Limited  access  to  dispute  resolution  was  mentioned  by  21%  of  respondents  (27%
heavy users, 20% non-heavy users) in this regard.

The  possibility  of  unilateral  changes  of  terms  by  the  platform  operator  rendered  the  entire
T&Cs to be unfair in the view of 27% of respondents (34% of business users and 25% of non-
heavy users). Moreover, 38% of respondents complained about short-term notices on
changes.

The platform operators’ right to delist offers also came up as a significant issue in the ECORYS
interviews. A lack of transparency of rules related to the delisting of products, the suspension
and the termination of accounts was reported by 21% of respondents.
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3.15.6.4 Platform operator’s interest

As far as the platform operator’s interests are concerned, one has to distinguish between the
various clauses reviewed within this Practice. Generally, all of them are supposed to safeguard
the platform operator’s freedom to operate respectively to ensure that the data generated on
his  platform  is  not  used  to  enhance  offerings  outside  the  platform.  But  there  are  various
further considerations specific to each of the clauses.

The platform operator’s unilateral right to change the terms and conditions allows the operator
to quickly adapt to a changing market or to new features offered on the platform. One has to
take into account the platform operator’s interest to maximise his freedom to operate and to
adapt the business model to a consistently changing market and business environment.

Similarly,  the  platform  operator’s  unilateral  right  to  delist  an  offering  of  the  business  user
without  a  legal  entitlement  respectively  without  the  risk  of  liability  ensures  his  freedom  to
conveniently  deal  with  complaints  of  third  parties  or  to  delete  an  offering  for  other,  for
example economic reasons without having to engage in a legal review.

In  particular  large  platforms  deal  with  a  multitude  of  business  users,  offerings  and
transactions. It is in the platform operator’s interest to implement a mechanism to efficiently
deal with disruptions caused by a particular offering. Specifically, it has to be considered that
the platform operator is liable vis-à-vis the complaining rights owner in case he does not
timely react to the complaint, which puts him under time pressure. On the other hand, this
type of practice entails the risk that it enables platform operators to distinguish between the
offerings of business users, e.g., by temporarily delisting their products/services during certain
important  periods  of  time  (e.g.,  before  the  holiday  season).  This  issue  is  particularly
problematic if the platform operator also offers own products and services on the platform that
compete with those of other business users.

The limitation of the business user’s right to legally challenge the content or interpretation of
the agreement and the service is convenient for the platform operator as he does not have to
deal with (justified or unjustified) complaints or arguments of the business user in disputes
about contractual obligations.

Finally,  the restriction of  the business user’s  right to obtain access to data important for  his
offering warrants that intelligence like user behaviour, etc. that was generated on the platform
is not used for any purposes other than the business done through the platform. Obviously,
this  is  an  economic  advantage  for  the  platform  operator  to  make  it  more  difficult  for  the
business user to leave the platform.

3.15.6.5 Suggestion of a benchmark

As the clauses causing an imbalance concerning platform operator’s performance are rather
diverse there is no universal benchmark, but there is a need to distinguish:

The platform operator’s unilateral right to change the terms and conditions

As far as the platform operator’s unilateral right to change the terms and conditions is
concerned, in the Annex to the Council Directive 93/13/EEC of 5 April 1993 on unfair terms in
consumer contracts (“UCTD”) the following terms were considered to be potentially unfair:

(j) enabling the seller or supplier to alter the terms of the contract unilaterally without a
valid reason which is specified in the contract;
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(k)  enabling  the  seller  or  supplier  to  alter  unilaterally  without  a  valid  reason  any
characteristics of the product or service to be provided;

Generally, the interests of the parties of a B2C relationship (to which the UCTD applies) is not
entirely  different  from  those  in  a  B2B  relationship.  Arguably,  for  business  users  there  is  an
even higher need for security in terms of the sustainability of the contractual relationship. This
generally speaks for a similar regulation in the area of platform agreements. That being said,
one has to consider the specific platform environment. To specify the reasons justifying a
change  of  the  contract  terms  is  extremely  difficult  given  the  environment  the  platforms
operate in; it is basically impossible to foresee the development in this sector to an extent that
reasons  for  changes  could  be  defined  in  a  meaningful  way.  If  one  would  try  to  cover  all
possible reasons they would have to be so broad that the value of  the clause would be very
limited.  We  cannot  recommend  to  simply  apply  the  regulation  of  the  UCTD  to  the  platform
environment.

Nevertheless, the business user has to be protected to some extent against changes of the
terms, in particular changes he would not have accepted if they were part of the agreement at
the  time  of  its  conclusion.  The  considerations  are  similar  to  the  ones  dealing  with  pricing
changes, see above/below 3.15.5.5. The transparency of the changes as well as a reasonable
notice  period  play  an  important  role.  As  mentioned  above,  changes  of  the  terms  must  be
possible to reflect changes of the business model, but at the same time the business user must
have the option to adapt his offering to the changes or, if necessary, to withdraw from the
platform without harming his business. The platform operator should notify the business user
of changes that potentially negatively affect the business user sufficiently in advance to
provide for the business user’s option to terminate the agreement before the amended terms
become  valid.  In  summary,  for  those  clauses  to  be  fair  they  must  stipulate  the  platform
operator’s  obligation  (a)  to  prominently  communicate  the  change  and  (b)  to  provide  for  a
notice period that allows the business user to terminate the agreement before the change
becomes effective.

It  has  to  be  noted  that  this  benchmark  only  applies  to  changes  of  the  terms  that  have  the
potential to negatively affect the business user’s business. Mere operational changes of the
platform reflected in the terms, a broadening of the offering, etc., are unlikely to fall into that
category.  One could consider restricting this  benchmark further to terms which relate to the
main elements of the contractual relationship, i.e. the elements that characterise the
relationship, but not to side aspects of the contract. However, as this distinction is often
difficult  to  make  and  may  be  to  some  extent  depend  on  the  individual  business  user,  such
restriction may lead to uncertainty.

The platform operator’s unilateral right to delist an offering of the business user

As far as the platform operator’s unilateral right to delist an offering of the business user other
than because of illegality of the content of the offering is concerned, one has to consider that
making  the  business  user’s  offering  available  is  the  platform  operator’s  key  obligation.  The
freedom to delist any offerings would deprive the business user of the benefit of using the
platform. In many cases the intention of this clause is to shift the liability risk resulting from a
potentially  illegal  offering  to  the  business  user  who  makes  that  offering.  While  this  is
commercially understandable from the platform operator’s view, it makes the performance of
the  agreement  entirely  subject  to  the  platform  operator’s  sole  discretion  without  him  even
having to make an attempt to review the situation and/or to consult  with the business user.
This  is  potentially  unfair  to  the  business  user,  particularly  with  regard  to  the  fact  that  this
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would open the door to random delisting requests from third parties without the business user
having any control on the decision and even arbitrary decisions of the platform operator.

On the other hand it has to be considered that in particular operators of large platforms have
to deal with a huge amount of pieces of potentially illegal content and a multitude of deletion
requests from third parties. If the platform operators do not react in a timely manner they may
be held liable vis-à-vis the complaining rights owner or for an administrative or maybe even a
criminal offence. Nevertheless, given the impact on the business user, it seems to be fair to
establish at least a minimum standard the platform operator has to comply with.

This means that in case of third party complaints the platform operator may delist an offering
only after having requested basic information, for example, the right the complaint is based
upon. Furthermore, he should establish a mechanism to inform the business user about the
complaint  and  give  him  the  chance  to  respond,  possibly  even  to  communicate  with  the
complainant directly. These measures can be automated, so that the effort on the side of the
platform operator is limited.

This approach is in accordance with the recommendations given by the EU Commission as part
of the Communication on tackling illegal content online towards an enhanced responsibility of
online platforms (28 September 2017) in which the Commission deals with the increasing need
to appropriately deal with illegal online content (e.g. hate speech, incitement to terrorism but
also  infringements  of  intellectual  property  rights)  in  a  proactive  way.  In  this  context  the
Commission  encourages  the  use  and  further  development  of  technology  that  is  aimed  at
automatically  detecting  and  filtering  illegal  content.  A  fully  automatic  deletion  is  expressly
recommended where circumstances leave little doubt about the illegality of the material. A
mechanism to give a counter-notice in this regard should be implemented as well. How quickly
content has to be removed depends on the degree of potential harm caused by the continuing
access to this content.

Cases where the platform operator deletes the business user’s content in the absence of third
party complaints, i.e. for other reasons, such as potential violation of the law, public policy or
rules the platform operator established are usually less frequent. Obviously, it is an essential
part  of  the  platform  operator’s  business  model  to  offer  as  many  products  or  services  as
possible on the platform, so he will deny the offering only if there are sound reasons for doing
so. This will mainly be where the platform operator runs the risk of being liable for a product or
service  not  complying  with  the  law  or  public  policies.  The  extent  to  which  the  products  or
offerings are prone to be illegal depends on the platform’s business model. E-commerce
platforms, for example, are more likely to include illegal offerings than accommodation booking
platforms.

It also has to be considered that in cases of illegal offerings there is a public interest in having
them removed. It must be ensured though that the platform operator does not exercise his
delisting right for discriminatory or otherwise unfair reasons.

Therefore, the fairness benchmark is for the platform operator to delist offerings only in case
he either:

· has an objective reason to believe that the offering is illegal or violates public policy; or
· has established reasonable and sufficiently precise rules on when to delist an offering,

these  rules  have  been  clearly  communicated  to  the  business  user  and  there  was  an
objective reason to believe that the offering violated these rules.
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The rules the platform operator may establish for the listings are reasonable if they are driven
by fair business considerations such as quality standards, technical standards, etc. In
accordance  with  the  abovementioned  EU  Commission’s  recommendations  online  platforms
should provide a clear, easily understandable and sufficiently detailed explanation of their
content deletion policy in their terms. The platform operator must ensure that these rules are
communicated appropriately prominently so that it is safe to assume that the average business
user takes note of them before entering the platform. As to the transparency of these rules,
the transparency benchmark applies.

The platform operator should have some discretion though as to the specification of the
offerings he allows and which therefore characterise the platform. This discretion ensures that
he  is  free  to  determine  the  platform’s  strategic  positioning.  However,  the  platform  operator
must not exercise this discretion in a purely discriminatory or otherwise unfair way, but the
decision  to  allow  products  must  be  based  on  objective  standards  such  as  quality,  price,
technical specifications, etc. The principle of equality, which requires a specific reason for
unequal treatment, applies.

As  far  as  cases  of  deletion  without  a  third  party  complaint  are  concerned,  the  platform
operator should be free to use a reasonable automated searching scheme to detect content
fulfilling the requirements to be deleted. It is important though that the scheme appropriately
reflects the legal requirements (where the content is supposed to be deleted because of its
illegality) respectively the reasonable criteria the platform operator set up. The scheme must
be sufficiently sophisticated to avoid a significant number of so-called “false positives”.

Limitation  of  the  business  user’s  right  to  legally  challenge  content  or  interpretation  of  the
agreement and the service

The limitation of the business user’s right to legally challenge content or interpretation of the
agreement and the service has to be interpreted as the business user’s waiver to raise certain
arguments in a legal dispute. Such waiver of an existing right has to be considered unfair. It
leads to situations where the platform operator can argue, for example, a certain interpretation
of a clause in his T&Cs (and in some cases the fact that there is room for interpretation may be
due to vague language used by the platform operator in the first place) whereas the business
user has forfeited the right to argue against this interpretation. This is an obvious imbalance
within the relationship which has a significant impact on the predictability and sustainability of
the cooperation.

Furthermore, this clause is generally surprising (rather than only under certain circumstances)
as it goes beyond what the business user has to reasonably expect. It is intransparent as to its
exact scope. As a general concept, the platform operator is of course free to improve his legal
position through T&Cs as this is the very purpose of standard terms. However, when it comes
to a dispute about the actual legal position, there should be “equality of arms”. To cut off an
argument about the legal position right from the start has to be considered unfair.

In the Annex to the UCTD the following terms were considered to be potentially unfair:

(m) giving the seller  or  supplier  the right to determine whether the goods or services
supplied  are  in  conformity  with  the  contract,  or  giving  him  the  exclusive  right  to
interpret any term of the contract;

…

(q)  excluding  or  hindering  the  consumer's  right  to  take  legal  action  or  exercise  any
other legal remedy…
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This evaluation applies to B2B relationships, as well. In this respect the business user’s
interests are not different from that of a consumer. The limitation of the business user’s right
to  raise  arguments  against  the  content  or  interpretation  of  the  agreement  leads  to  similar
results as clauses addressed in the UCTD, i.e. the business user loses his right to exercise his
legal  rights  but  has  to  live  with  the  platform  operator’s  interpretation  and  his  performance
even in cases where he may have a valid legal claim against the operator. An appropriate
benchmark is to prohibit any clause that restricts the business user’s right to legally challenge
content or interpretation of the agreement.

Business user’s right to obtain access to data important for his offering

With regard to the review whether the platform operator has failed to stipulate a right of the
business user to obtain access to data important for his offering, it has to be considered that
we only searched for an express exclusion of such right. If such express exclusion does not
exist, this does not necessarily indicate the platform operator’s practice in this regard, in
particular whether he refuses to disclose such data without that being expressly stipulated.

Generally, the extent to which the platform operator must provide the business user access to
data  depends  on  whether  or  not  a  fiduciary  duty  to  do  so  arises  from  the  contractual
relationship.

Whether or not one deems the disclosure to be a fiduciary duty very much depends on the
kind of data involved. As far as data directly related to the business user’s transactions (e.g.
sales  data  including  the  name  and  address  of  the  end  customer,  price,  dates  of  actual
transactions, etc., “transactional data” in the following) is concerned, it is has to be considered
the platform operator’s duty to provide it. The business user has a justified interest to receive
it  as  it  directly  relates  to  his  actual  business  transactions  (whereas  information  about
interested third parties visiting the offering or potential customers would not be covered). The
platform operator on the other hand gained access to it whilst acting as a mere intermediary in
a relationship between third parties. He provides the infrastructure for a contract between the
business user and the end customer, but he is not a party to the agreement and therefore not
as  close  to  the  generation  of  the  data  as  the  business  user  and  the  end  customer  are.  It  is
generally  fair  to  assume  an  obligation  of  the  platform  operator  to  provide  available
transactional data to the business user.

It has to be considered though that the provision of such transactional data may allow the
business user to contact the end customer directly and to circumvent the platform for future
transactions with that particular end customer (“free riding”). Given the investment the
platform  operator  makes  in  the  platform,  its  operation,  advertising,  etc.,  this  could  be
regarded as the business user taking unfair advantage of the platform’s customer base without
appropriate reward of the platform operator.

This evaluation, however, very much depends on the specific circumstances, in particular to
which extent it can be assumed that the platform’s customer base was instrumental for the
transaction, i.e. whether the transaction would not have been concluded without it.
Furthermore, it is a difficult judgment whether or not the platform operator has a reasonable
claim to be rewarded more than once for establishing a contact between the business user and
the  end  consumer,  which  would  lead  to  some  form  of  practical  protection  of  the  platform’s
customer base. It is understood that the customer base is part of the platform’s offering to
which the business user would not have access otherwise. But on the other hand for the
platform  operator  to  deprive  the  business  user  of  information  that  is  essential  to  his  own
contractual relationship has to be regarded imbalanced, in particular since platform operators
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generally  disclaim responsibility  for  the fulfilment of  the agreement and distance themselves
from any liability in this regard. Furthermore, it is by no means certain that the business user
would  actually  circumvent  the  platform  as  he  may  well  choose  to  continue  to  handle  the
relationship with the end customer via the platform.

All things considered, we deem the risk of free riding to be not sufficiently severe to generally
justify the platform operator’s denial of access to the business user’s transactional data.

The situation has to be regarded differently with regard to data that goes beyond transactional
data,  i.e.  where  the  data  could  only  be  generated  through  the  infrastructure  the  platform
provides, in particular a high number of transactions other than that of the business user, in
particular where the data is generated through an infrastructure the platform operator had to
invest in (such as tools tracking user behaviour, etc., “non-transactional data” in the
following). In these cases, the data is not directly related to the business user’s transaction
and it is therefore not a mandatory part of the services the platform operator provides and the
business user can reasonably expect.

It is fair to expect the platform to provide reasonable support in relation to a concrete
transaction on top of  the sheer listing; this  is  the essence of  a fiduciary duty.  But providing
non-transactional data, i.e. further information  not  directly  related  to  the  business  user’s
transaction is generally not part of the services the platform operator typically provides. This
information may be useful for the business user to position himself in the market, to optimise
his  business  strategy,  etc.,  but  it  is  nothing  the  business  user  can  reasonably  expect  when
entering into the relationship with the platform operator. Accordingly, the obligation to disclose
data cannot be considered a fiduciary duty.

It  has  to  be  considered  though  that  the  provision  of  data  is  a  relevant  point  within  the
contractual  relationship  between  the  business  user  and  the  platform  operator  and  that  it  is
important for  the business user to understand what kind of  data he will  have access to.  The
transparency benchmarks outlined above therefore speak for a transparent contractual
regulation of this topic either in the standard terms or in a separate data policy.

Therefore,  we  suggest  the  fairness  benchmark  that  the  platform  operator  shall  provide  the
business user with the transactional data available to the platform operator. Furthermore, the
business  user’s  access  to  data  should  be  regulated  in  a  clear  and  transparent  clause  in  the
platform operator’s standard terms or in a separate data policy

3.15.7 Liability

3.15.7.1 Description of Practice

The liability clauses we reviewed were

· the exclusion or limitation of the platform operator’s liability or recourse going beyond
cases of slight negligence,

· the burdensome formalities to claim liability,
· the business user’s liability for failure to comply with obligations going beyond the

compensation of the actual damage, in particular contractual penalties,
· exclusion  of  the  business  user’s  right  to  withhold  payment  in  case  of  violation  of  a

platform operator’s obligation, and
· the platform operator’s disclaimer of liability for wrongful deletion of content posted by

the business user.
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3.15.7.2 Frequency of Practice

The Frequency Score is 0,42. It is one of the highest scores and therefore a rather widespread
Practice.

3.15.7.3 Impact of Practice on business user

The Impact Score is 4. Unfair liability provisions have a potential negative financial impact;
depending on the circumstances that impact can be significant. Furthermore, restrictions of the
platform operator’s liability shift the operational risk unilaterally to the business user. Within
the evaluation it needs to be considered though that in far from all of the agreements actually
concluded liability actually becomes an issue as in the majority of the contractual relationships
no damage occurs.

In accordance with these findings, according to the ECORYS study business users deemed the
impact of liability disclaimers to be “medium”.

3.15.7.4 Platform operator’s interest

As always, the platform operator’s liability is a “zero-sum situation”. If a certain damage has
been caused on the side of either party, the liability provisions regulate who has to eventually
bear the damage respectively compensate it. According to the general principle, the party who
has intentionally or negligently caused the damage is liable for its compensation. The liability
provisions often deviate from this general principle. For the platform operator to disclaim
liability leads to a corresponding disadvantage for the business user. Whereas certain
restrictions of liability are common in the market, the clauses reviewed sometimes go beyond
what can be regarded to be broadly accepted in the market.

The exclusion or limitation of the platform operator’s liability or recourse going beyond cases of
slight negligence obviously reduces the costs of the operation of the platform insofar as the
damages  of  the  business  user  caused  by  the  platform  operator’s  violation  of  contractual
obligations do not have to be borne by the platform owner. This is generally also true for the
disclaimer of liability for slight negligence. However, given that the platform operator operates
a complex business in which minor violations are almost impossible to exclude and in view of
the fact that the exclusion of liability for such minor violations is rather common, a disclaimer
for slight negligence is not necessarily unfair.

Burdensome formalities

In particular burdensome formalities to claim liability stipulated by the platform operator are
often used as means that are supposed to keep business users from raising potentially justified
claims. Obviously, the platform operator has an interest in obtaining all relevant information in
a form he can easily  process.  But there is  no actual  justification for  measures going beyond
that.

As far as the business user’s liability is concerned, a significant number of platform operators
use clauses according to which for failure to comply with his obligations the business user shall
pay an amount going beyond the compensation of the actual damage, in particular contractual
penalties.  From  the  platform  operator’s  point  of  view  such  payments  are  supposed  to
safeguard the business user’s compliance with his obligations respectively to ease the difficulty
of having to prove a certain damage by being entitled to a certain amount without such proof.
That being said, the claim for a payment that is not or not necessarily a fair compensation for
a damage actually suffered or may be demanded in cases where the platform clearly did not
suffer  any  damage  at  all  may  lead  to  unfair  results  as  its  only  purpose  is  to  enforce  the
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business user’s compliance with the terms, in particular in light of the fact that there is no
corresponding measure on the side of the business user.

The exclusion of the business user’s right to withhold payment in case of violation of a platform
operator’s obligation is convenient for the platform operator as it guarantees a steady stream
of  income even  where  the  business  user  raises  a  claim against  the  platform operator  which
(without the clause) he may set off from the compensation owed to the platform operator.
Practically, it may also lead to situations where the business user decides not to raise a claim
as  the  enforcement  of  that  claim  other  than  through  a  set-off  is  significantly  more
burdensome.

The  platform  operator’s  disclaimer  of  liability  for  wrongful  deletion  of  content  posted  by  the
business  user  gives  the  operator  the  opportunity  to  simply  delete  an  offering  upon  a  third
party  complaint  without  having  to  review  whether  such  complaint  is  actually  justified.  It
potentially reduces the cost of operation of the platform (see also above 3.15.6.4 and 3.15.6.5
and 3.15.7.4).

3.15.7.5 Suggestion of a benchmark

Here one has to distinguish between the relevant clauses within this Practice.

Exclusion or limitation of platform operator’s liability or recourse going beyond cases of slight
negligence

The exclusion or limitation of platform operator’s liability or recourse going beyond cases of
slight negligence leads to situations where due to gross negligence (or possibly even intent) on
the side of the platform operator a damage is caused, but based on the contractual exclusion
of this liability the business user has to bear that damage himself. This is potentially unfair as
the party being responsible for the damage should generally be liable for it; whereas in cases
of slight negligence a deviation can be tolerable, in particular as the operation involves a
certain risk, this is not the case where the platform operator made a clearly culpable mistake.
We suggest a benchmark that these clauses are considered to be unfair.

It has to be noted though that the UCTD provides for a liability provision in B2C relationships,
which however does not address this point. In the Annex to the UCTD the following terms were
considered to be potentially unfair:

(a) excluding or limiting the legal liability of a seller or supplier in the event of the death
of a consumer or personal injury to the latter resulting from an act or omission of that
seller or supplier;

In other words, although the UCTD deals with liability (in a way that is not practically relevant
to the platform business) it does not regulate the exclusion of liability in cases of more than
slight negligence. One could argue that if this clause was not considered to be worth regulating
in the B2C area it should be considered even less in the B2B area. However, although one may
take this deviation from the UCTD into account, it should not generally bar the EU legislator to
intervene in the B2B sector for this reason alone if such intervention is found to be reasonable
for other reasons.

We  found  relatively  few  clauses  providing  for  burdensome  formalities.  The  stipulated
formalities varied.  In one case the business user had to delete his  account in order to bring
action against the platform operator. In another case the business user had to raise his claims
within 14 days after having learned about the incident that enables him to file actions.
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Stipulating formalities to raise claims against the platform operator, in particular requiring the
use of the platform operator’s electronic infrastructure to raise any claims, is not unfair per se.
The  platform  operator  has  a  justified  interest  in  dealing  with  claims  rather  quickly,  which
makes it easier to investigate the facts, and in a form that safeguards the traceability at a later
stage.

Obviously, in particular cases the terms a platform operator may suggest in this context may
be excessively burdensome. This is the case where the formalities the platform operator
requires are not justified by his interest in dealing with claims quickly and in an efficient and
possibly  largely  automated  manner,  i.e.  where  the  formality  does  not  serve  this  purpose
and/or where information is required that is not necessary for the platform operator to decide
on the claim. But the low number of unfair clauses discovered in the Task 1 review does not
justify  an intervention by way of  a specific  benchmarking.  Individual  excessive cases can be
dealt with by applying the unexpectedness benchmark. The obligation for the business user to
delete  his  account  before  raising  a  claim,  for  example,  has  to  be  considered  surprising.  A
deadline of 14 days to raise a claim is surprisingly short, as well.

We therefore do not suggest an intervention but recommend to deal with uncommon and
therefore surprising clauses through the unexpectedness benchmark.

Liability  for  failure  to  comply  with  obligations  going  beyond  the  compensation  of  the  actual
damage

When  it  comes  to  clauses  stipulating  the  business  user’s  liability  for  failure  to  comply  with
obligations  going  beyond  the  compensation  of  the  actual  damage,  in  particular  contractual
penalties, one has to distinguish between

· clauses providing for lump-sum damages that applies where there is no doubt that
there is an actual damage, but (in particular in cases where the calculation is difficult)
the parties agree on a lump sum to compensate it, and

· a contractual penalty that applies irrespective, possibly even on top of a damage.

We only found one law stat distinguishes between these two cases. German law applies for a
regulation  (for  B2C  as  well  as  for  B2B  relationships)  we  deem  to  be  generally  fair  in  this
context (sec. 309 no. 5 and 6 of the German Civil Code):

Even to the extent that a deviation from the statutory provisions is permissible, the
following terms are invalid in standard business terms:

5. (Lump-sum claims for damages) the agreement of a lump-sum claim by the user for
damages or for compensation of a decrease in value if

a) the lump sum, in the cases covered, exceeds the damage expected under normal
circumstances or the customarily occurring decrease in value, or
b) the other party is not expressly permitted to prove that a damage or decrease in
value has either not occurred or is substantially less than the lump sum;

6.  (Contractual  penalty)  a  provision  by  which  the  user  is  promised  the  payment  of  a
contractual penalty in the event of non-acceptance or late acceptance of the
performance,  payment  default  or  in  the  event  that  the  other  party  terminates  the
contract;

The claim for a lump-sum damage is justified where the agreed sum is not excessive and the
other party is expressly referred to the option to prove that there is no damage or it is actually
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less than the lump sum. It is basically a shift of the burden of proof. We deem that regulation
to be reasonable and suggest this to be the benchmark.

A  contractual  penalty  on  the  other  hand  is  a  mere  measure  to  ensure  that  the  other  party
complies with its  obligations by linking a direct  financial  benefit  to a case of  non-compliance
without any relation to an actual  damage. German law declares such clause for  a number of
cases to be invalid. However, we deem that regulation to be reasonable even beyond these
cases. Providing for a unilateral right to enforce compliance with an obligation (or what the
platform operator deems to be an obligation) is surprising to the business user. Moreover, it
creates  a  significant  imbalance  between  the  legal  positions  of  both  parties  as  it  puts  the
business  user  in  a  significantly  weaker  status.  Again,  the  concept  of  “equality  of  arms”  in
disputes  about  the  legal  position  of  the  parties  should  be  maintained.  The  benchmark  is  to
prohibit any kind of contractual penalty.

Exclusion  of  business  user’s  right  to  withhold  payment  in  case  of  violation  of  a  platform
operator’s obligation

As  to  cases  where  the  business  user’s  right  to  withhold  payment  in  case  of  violation  of  a
platform operator’s obligation is excluded, the main difference compared to the lump-sum
claim and the contractual penalty is that it basically provides only for a logistic mechanism.
The business user is still entitled to raise the claim, but he must enforce this claim separately,
his obligation to make payments to the platform operator is not affected.

The impact is not as severe as a lump sum that is out of proportion to the actual damage or a
contractual  penalty  that  does  not  even  require  a  damage.  Nevertheless,  it  deprives  the
business user of the option to put pressure on the platform operator in case the business user
is  convinced  to  have  a  claim  against  the  platform  operator.  If  one  takes  the  view  that  the
platform operator’s claim for a contractual penalty has to be considered unfair as it is a one-
sided  measure  to  put  pressure  on  the  contract  partner,  one  also  has  to  avoid  the  reverse
situation where the business user puts pressure on the platform operator by withholding the
owed  amounts  due  to  an alleged violation  of  the  platform  operator’s  obligations  (where  the
violation and the damage are not in dispute, in other words where the business user just sets
off  an  amount  owed  by  the  platform  operator,  the  situation  is  obviously  different).  The
“equality  of  arms”  principle  regarding  legal  disputes  actually  speaks  for  the  exclusion  of  a
withholding right. A stipulation of this exclusion is not necessarily unfair, so there is no need to
intervene by way of a benchmark. This is true all the more as, though we found exclusions of a
withholding right in the T&Cs we reviewed, they were not very frequent. The reason for these
clauses not being very common may be that in many cases the platform operators do not rely
on the business users actively paying any charges but the platform operators rather deduct the
charges from the amount payed out to the business users.

Disclaimer of liability for wrongful deletion of content

As far as the platform operator’s disclaimer of liability for wrongful deletion of content posted
by the business user is concerned, we refer to the considerations above dealing with a clause
stipulating the platform operator’s right to delist an offering (see above 3.15.6.5), which has a
similar effect.

We  suggest  the  following  benchmark:  In  case  of third  party  complaints  a  liability  may  be
disclaimed only after the platform operator requested the basic information, for example, the
right the complaint is based upon. Furthermore, he should establish a mechanism to inform
the business user about the complaint and give him the chance to respond, possibly even to
communicate with the complainant.
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In cases where the platform operator deletes the business user’s content without a third party
complaint, i.e. for other reasons, such as potential violation of the law, public policy or rules
the platform operator established, the liability for a wrongful delisting may be disclaimed in
case the platform operator either:

· had an objective reason to believe that the content was illegal or violated public policy;
or

· has established reasonable and sufficiently precise rules on when to delist an offering,
these  rules  have  been  clearly  communicated  to  the  business  user  and  there  was  an
objective reason to believe that the offering violated these rules.

As  to  further  considerations,  in  particular  regarding  transparency,  please  see  sec.  3.15.6.5.
above.

The  objective  reason  may  be  given  in  case  the  platform  operator  has  implemented  a
reasonable automated searching scheme to detect the respective content.

As the above benchmarks can be fulfilled with no or relatively little involvement of employees,
the  practical  implementation  of  the  benchmarks  does  not  create  excessive  obstacles.  The
extent to which the platform operator can use automated detection measures depends on the
available technology (in particular the probability that inappropriate content is actually
discovered by the searching routines and the amount of “false positives”) and the protected
legal interest (where avoiding criminal content requires a higher degree of diligence than
avoiding an IP infringement). Given the fast developing technology in this area it is not
possible to provide a benchmark in this respect other than that the platform operator must use
reasonable measures to avoid violations of the law whereby the protected legal interest has to
be appropriately considered.

3.15.8 Terms causing practical difficulty for business user to leave platform

3.15.8.1 Description of Practice

The terms causing practical difficulty for business user to leave platform we reviewed are:

· cases where the business user has been granted no right to claim the provision of sales
or customer data after termination, and

· Platform operator’s involvement in contract relationship between the business user and
his  customer  (e.g.  involvement  in  payment  mechanism)  that  creates  disincentive  to
terminate.

3.15.8.2 Frequency of Practice

The Frequency Score is 0,24, which is at the lower end of the scale, but not insignificant.

3.15.8.3 Impact of Practice on business user

The Impact Score is 4. Obviously, the main driver for the impact assessment is the creation of
dependency. If the business user does not receive sales and customer data from the platform
operator after the termination this poses a significant obstacle to leave the platform in cases
where this customer data is not immediately available to the business user (in all other cases it
is a matter of mere convenience).

The same is true where there is an involvement in the contract relationship between business
user and its customer. Leaving the platform to follow the business user to another platform
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would deprive the end customer of advantages related to the use of the platform and therefore
poses an obstacle for the business user to do so.

As  a  reflection  of  the  difficulty  to  leave  the  platform  or  withdraw  from  platform  business
generally, there also is a negative financial impact and a restriction of the freedom to operate.

The ECORYS study confirms this finding with regard to the issue of lack of transparency on
data access and portability.  The respondents deemed the business impact in this  area to be
“high” (Table E.2).

3.15.8.4 Platform operator’s interest

The platform operator’s interest to use these clauses is obvious: They create a “stickiness” and
grant, in particular to platforms that already gained a critical mass, a competitive advantage.

It  has  to  be  distinguished  between  (a)  measures  the  platform  operator  takes  to  make  his
platform more attractive to the end customer, such as convenient payment mechanisms, etc.
where  the  difficulty  of  the  business  user  to  leave  the  platform  is  a  mere  reflection  of  its
attractiveness  and  (b)  sole  obstacles  where  there  is  no  advantage  to  the  platform  operator
other than making it difficult for the business user to leave.

As  far  as  the  provision  of  data  directly  related  to  the  business  user’s  transactions
(“transactional data” as defined above in 3.15.6.5) after termination is concerned, it can be
assumed that, the collection of this data does not require a sophisticated infrastructure, i.e. it
is  immediately  available  to  the  platform  operator  without  any  need  to  further  process  or
analyse it. Providing this data to the business user therefore does not have a significant impact
on the platform operator.

Data that goes beyond transactional data, i.e. data that could only be generated through the
infrastructure the platform provides, in particular a high number of transactions other than
that of the business user, in particular where the data is generated through an infrastructure
the platform operator had to invest in (such as tools tracking user behaviour, etc., “non-
transactional data” as defined above in 3.15.6.5) has to be considered an asset of the platform
operator. Accordingly, he has an interest not to disclose it.

An involvement in the contract relationship between the business user and his customer is a
component  of  the  platform’s  business  model  and  efforts  to  contribute  utility  and  value  to
platform customers. Potential channels for this include providing some form of security against
fraud/increasing customers’ trust in the transaction, facilitating the order process, enabling
simpler forms of payment, etc.

3.15.8.5 Suggestion of a benchmark

The provision of sales or customer data after termination

With regard to the benchmark regarding access to data after  the termination of  the contract
one has to distinguish between sales and customer data.

As far as the transfer of transactional data is concerned, the fairness standard requires the
platform  operator  to  grant  the  business  user  access  to  this  data  during  the  contractual
relationship,  see  above  3.15.6.5.  The  considerations  as  regards  this  finding  also  apply  to  a
corresponding post-contractual obligation: The business user has a justified interest to receive
transactional  data as it  directly relates to his  business transaction.  The platform operator on
the  other  hand  gained  access  to  it  whilst  acting  as  a  mere  intermediary  in  a  relationship
between third parties. He provides the infrastructure for a contract between the business user
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and the end customer, but he is not a party to the agreement and therefore not as close to the
generation of the data as the business user and the end customer are. It is fair to assume a
post-contractual duty of the platform operator to provide available transactional data to the
business user after termination (potential restrictions under data protection law obviously have
to be considered).

As far as non-transactional data is concerned, the situation is different. Providing non-
transactional data, i.e. further information not directly related to the business user’s
transaction is generally not part of the services the platform operator typically provides. This
information may be useful for the business user to position himself in the market, to optimise
his  business  strategy,  etc.,  but  it  is  nothing  the  business  user  can  reasonably  expect  when
entering into the relationship with the platform operator. Accordingly, the obligation to disclose
non-transactional  data  cannot  be  considered  a  fiduciary  duty.  This  applies  to  a  disclosure
during the relationship (see above 3.15.6.5) as well after a termination.

As the provision of data is an important point within the contractual relationship between the
business  user  and  the  platform  operator  the  transparency  requirement  speaks  for  a
transparent contractual  regulation of  this  topic  either in the standard terms or in a separate
data policy.

Platform operator’s involvement in contract relationship between the business user and his
customer

As far  as the platform operator’s  involvement in contract  relationship between business user
and  its  customer  is  concerned,  the  disincentive  to  terminate  is  a  consequence  of  a  certain
feature the platform offered which has a positive effect on the end customer and increases the
attractiveness of the platform. Where the obstacle for the business user to leave the platform
is a mere result of the platform’s attractiveness, this cannot be considered to be unfair. We did
not find any examples where the platform operator’s  involvement was not an effort  to make
the platform more attractive. Accordingly, there is no benchmark required.

3.15.9 Duration and termination of agreement

3.15.9.1 Description of Practice

The terms that have been searched for were the following:

· the platform operator’s  right to terminate the contract  without cause with a notice of
less than six months,

· the  platform  operator’s  right  to  terminate  the  contract  for  cause  without  sufficient
transparency regarding causes, and

· a minimum contract term of more than six months or business user’s notice period of
more than six months.

The reason why we chose a six months term in the first two clauses we searched for was that
we considered this to be an appropriate term for the business user to transfer his business to
another  platform  or  to  withdraw  from  the  platform  business.  As  discussed  before,  in  many
cases the business user will adapt his business to some extent to the platform distribution. To
reverse  this  step  takes  time.  At  the  same  time,  for  the  business  user  to  be  bound  to  an
agreement  for  more  than  six  months  we  may,  depending  on  the  disadvantages  related  to
selling through the platform (see above, in particular clauses dealing with the business user’s
concessions to use the platform), exceeds what is necessary for the business user to evaluate
whether the use of the platform has a positive impact on his business respectively, as far as



75

the  business  user’s  notice  period  is  concerned,  to  be  bound  to  the  platform  after  having
recognised that the platform business is not beneficial.

3.15.9.2 Frequency of Practice

The Frequency Score is 0,39. Accordingly, it is a rather widely used Practice.

3.15.9.3 Impact of Practice on business user

The Impact Score is 4. The platform operator’s right to terminate the contract without cause
with a notice of less than six months as well as the platform operator’s right to terminate the
contract  for  cause  without  sufficient  transparency  regarding  causes  mainly  lead  to  an
uncertainty and unpredictability on the side of the business user. A minimum term respectively
a  notice  period  of  more  than  six  months,  i.e.  a legal obstacle to leave the platform, on the
other hand results in a similar situation as in the case of the practical obstacles to leave or
change the platform, see above. In essence, the business user is tied to a business model he
has recognised to be not beneficial.

According to the ECORYS study, the respondents deemed the impact of unilateral termination
rights of  platform operators to be “high” (Table E.2).  8% of  the respondents (10% of  heavy
users,  7% of  non-heavy users) deemed the lack of  clarity regarding termination rights to be
relevant to an extent that they deemed the entire set T&Cs to be unfair just because of this
issue alone (Table D.15).

3.15.9.4 Platform operator’s interest

The platform operator’s interest in providing for a notice period of less than six months is to
terminate contracts he does not deem to be commercially beneficial (e.g. for general strategic
reasons) rather quickly. On the other hand, as long as there is no cause that would justify an
immediate termination or a termination on shorter notice, this interest is usually limited.

A clause stipulating the operator’s right to terminate the contract for cause without sufficient
transparency regarding causes gives him leeway to argue such cause without being limited to
particular stipulated causes. That being said, one has to recognise that it is not possible to
comprehensively  and  conclusively  list  all  possible  reasons  that  would  actually  justify  a
termination. A certain degree of flexibility is therefore required. This is true all the more as in
many jurisdictions even the statutory law provides for  a rather general  clause in the statute
and leaves it to the courts to decide on whether the requirements are fulfilled in a particular
case.

A minimum contract term of more than six months often ensures a minimum compensation
and an amortisation of potential administrative cost to include business users in the platform.
That being said, due to the scalability of the platform business model the administrative cost is
relatively  low.  The  business  user’s  notice  period  of  more  than  six  months  ensures  a  longer
duration of the business relationship and accordingly, depending on the business model, a
higher financial benefit.

3.15.9.5 Suggestion of a benchmark

As outlined above, there are cases where the business user has to make an administrative as
well  as  possibly  financial  effort  to  (partially  or  exclusively)  change  to  a  platform  operated
marketing.  The  same  is  true  to  reverse  this  step  and  to  go  back  to  the  original  marketing
model or to leave the platform.
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The platform operator’s right to terminate the contract without cause with a notice of less than
six months

The platform operator’s right to terminate the contract without cause with a notice of less than
six months could therefore have a significant effect since the business user is put under undue
time  pressure  to  withdraw  from  the  platform.  The  platform  operator  on  the  other  hand  is
protected as he can terminate the relationship with a business user for cause if there are
substantial reasons to do so. A minimum duration of the contract of six months seems to be
reasonable and fair.

The platform operator’s right to terminate the contract for cause without sufficient
transparency regarding causes

As far as the platform operator’s right to terminate the contract for cause without sufficient
transparency regarding causes, it has to be conceded that it is impossible to individually and
specifically list all causes that can possibly become relevant in a contractual relationship
between the business user and the platform operator in an enumerative way. There has to be
some flexibility by keeping the description of the causes more general and/or include a “catch
all” clause. Legislation often uses such “catch all” leaving it to the courts to decide whether in a
particular case the threshold for a cause is fulfilled; however, even where the clause is used in
addition to more specific reasons for a termination, it significantly lowers the degree of legal
certainty  as  the  terminating  party  can  always  resort  to  the  “catch  all”  clause  if  the
prerequisites of the more specific examples are not fulfilled. Therefore, ideally the list of
reasons should be reasonable specific and enumerative, i.e. without a “catch all” clause, which
requires some degree of generality within the description of the reasons. In any event, the list
of reasons provide clarity at least with regard to the particular cases explicitly addressed.

Where  a  clause  dealing  with  termination  for  cause  is  excessively  broad  (we  found  one
particular clause where the platform operator reserved the right to terminate without notice
and without providing a reason to the business user) it has to be reviewed under the
unexpectedness benchmark.

In  summary,  the  fairness  benchmark  requires  that  the  platform  operator  provides  a  list  of
causes which justify a termination.

Minimum contract term of more than six months or the business user’s notice period of more
than six months

A minimum contract term of more than six months or the business user’s notice period of more
than six months both lead to the risk that the business user is bound to an agreement longer
for  an  inappropriately  long  period  of  time.  The  effect  of  that  very  much  depends  on  the
business user’s restrictions that come with the use of the platform such as exclusivity, most
favoured  nation  clauses,  etc.  Where  these  restrictions  have  a  significant  impact  on  the
business  user’s  business,  and  given  the  relatively  small  effort  the  platform  operator  has  to
make to include the business user in the platform, a maximum notice period of three months is
appropriate. The same is true for the minimum period of six months. In many cases this period
is sufficient for the business user to test the effect of the platform. A longer minimum period
could only be justified in the case of significant cost related to including the business user in
the platform – which usually is not the case. We therefore suggest a minimum term of no more
than six months and a maximum notice period for the business user’s termination of three
months.
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3.15.10  Choice of law / Place of jurisdiction

3.15.10.1 Description of Practice

In this Practice we reviewed

· whether the T&Cs contained a clause stipulating the law and/or the jurisdiction of a
non-Member State or a non-recognised arbitration court;

· which law and which jurisdiction the platform operator actually chose.

It has to be considered though that choosing the law or jurisdiction of a non-Member State is
not necessarily potentially unfair. Where the platform operator is seated outside the EU
choosing the law or jurisdiction of the home country is a common practice. As to the effect of
potential regulations of the EU legislator on non-EU platform operators see above 3.1.

3.15.10.2 Frequency of Practice

The Frequency Score is 0,31. This score reflects that 31 of the T&Cs we reviewed contained a
choice of law and/or jurisdiction clause naming legislation outside the EU.

In  more  detail:  As  far  as  the applicable law is  concerned,  in  93  out  of  102  cases  the  T&Cs
provided for a choice of law clause. 62 platforms chose to apply the law of a Member State. In
82 cases the platform operator chose the law of his country of residence. Only in eleven cases
was the applicable law not the law of the platform operator’s seat. These deviations, however,
cannot necessarily be deemed to be detrimental to the business user. In seven of the cases a
platform seated outside the EU offered the EU business user the law of an EU Member state. In
six of the seven cases the choice of law clause provided for English law, a legislation that is
commonly used within the field of professional business activities and therefore recognised as
“common ground” (apart from English being a common language among business people). In
two of the cases a platform seated within one EU Member state provided for T&Cs stipulating
the  law of  another  EU  Member  State,  in  one  of  the  cases  the  law of  England.  One  platform
seated  in  Ireland  chose  German  Law  to  be  applicable.  Two  of  the  platform  operators,  one
seated  within  the  EU  and  one  in  Japan,  used  a  clause  declaring  the  law  of  California  to  be
applicable.  Although this  may not be ideal  as this  may increase the cost  of  litigation for  the
plaintiff as well as for the defendant, it has to be considered that California being a centre of
technological development is not a devious choice (again considering that the proceeding is in
English language).

Thus,  as far  as the applicable law is  concerned there is  no aberration that needs to be dealt
with.

As one would expect, there is a similar picture with regard to jurisdiction. 89 of the 102 T&Cs
provided  for  a  clause  on  jurisdiction.  60  platforms  chose  the  courts  of  a  Member  State  as  a
forum. In only one case the jurisdiction differed from the applicable law chosen; the platform
operator  chose  the  law  of  his  seat,  but  the  jurisdiction  at  the  business  user’s  place  of
residence. In 76 of the cases the jurisdiction corresponded to the platform operator’s seat. 13
of  them contained jurisdiction clauses that did not match the platforms’  respective seats.  As
above, this does not necessarily lead to unfairness. In eight of the respective cases platform
operators seated outside the EU chose the jurisdiction of a Member State. One platform seated
in the Netherlands chose Belgian jurisdiction. One platform operator seated within a Member
State chose English jurisdiction. This, however, similar to the explanation concerning the
applicable law, is not necessarily unfair. Another platform operator seated within the EU chose
German  jurisdiction.  One  platform  within  the  EU  and  one  seated  in  Japan  chose  Californian
jurisdiction. Yet, for the same reasons as above this does not constitute an act of unfairness.
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We did not find any clause providing for the jurisdiction of a non-recognised arbitration court.

3.15.10.3 Impact of Practice on business user

The Impact Score is 4.

Any impediment to the business user to enforce its rights against the platform operator creates
a significant uncertainty and lack of predictability as well as a potential negative financial
impact. It is most convenient for the business user to litigate a case in his home jurisdiction.
Furthermore, unfair choice of law and/or jurisdiction clauses have a deterrent effect on the
business user’s willingness to actually enforce its rights, so it shifts the related risk unilaterally
to the business user. An unfair practice in the area of applicable law or jurisdiction aggravates
the risk of intransparent, vague or ambiguous terms.

It has to be taken into consideration that when it comes to unfair commercial practices choice
of  law  or  choice  of  jurisdiction  clauses  do  not  have  an  impact  on  the  legal  evaluation.
According to article 6 Rome-II-Regulation, where a platform violates unfair competition law,
the right of the Member State whose market is encroached applies. The Brussels-I-Regulation
does not cover choice of jurisdiction for unfair commercial practices. The standards the parties
have to comply with is not affected by contractual regulations.

In  its  judgment  of  28  July  2016,  Case  C-191/15,  Verein  für  Konsumenteninformation  v
Amazon  EU  Sàrl,  the  CJEU  found  that  that,  where  a  contract  has  not  been  individually
negotiated,  a  governing  law  term  is  unfair  insofar  as  it  gives  the  consumer  the  incorrect
impression that only the law of the supplier member state governs the contract and does not
inform the consumer that under the Rome I Regulation, the consumer also has the benefit of
the  mandatory  provisions  of  law  that  would  apply  in  the  absence  of  a  governing  law  term,
which is an issue for the national court to determine. However, it is important to note that this
judgment relates to B2C business rather than B2B. Nevertheless, it demonstrates that
transparency is also an issue with regard to choice of law and jurisdiction clauses.

According to the ECORYS survey, business users deemed the impact of non-EU applicable law
and jurisdiction to have a “medium” impact (Table E.2),

3.15.10.4 Platform operator’s interest

The  platform  operator  has  an  interest  in  providing  for  law  and  jurisdiction  of  his  place  of
residence as this allows him to efficiently deal with claims and lawsuits under his home law and
jurisdiction. Obviously, the chosen law and the jurisdiction are closely linked. Although,
depending on the local laws on the conflict of laws in the respective jurisdiction, it is possible
to litigate a case under a foreign law, it is not convenient for either party as the judges have to
decide the case on the basis of a law they are not familiar with.

Where the platform operator is located outside the EU, this then leads to his interest to choose
non-EU law and non-EU jurisdiction. Only where law and jurisdiction other than that of the
place of residence is chosen, this may be considered potentially unfair as depending on the
exact circumstances this could be considered as an attempt to exacerbate the enforcement of
the business user’s claims. But this holds only in cases where the chosen law and jurisdiction
does not safeguard the efficient enforcement of the business user’s claims.
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3.15.10.5 Suggestion of a benchmark

Considering both the business user’s and the platform operator’s interests, the fact that the
platform operator does not provide for the law and jurisdiction of the business user’s place of
residence is not unfair per se.

A business user contracting with partners from abroad cannot expect  that the relationship is
governed  by  his  local  rules  under  the  jurisdiction  of  local  courts.  At  the  same  time  the
operation of an international business like that of the platform operator would be extremely
difficult by having to comply with the contractual regulations of all countries in which the
platform operator offers his services. It is understood that having to enforce claims or having
to defend oneself against claims under a foreign law and before foreign courts is more costly,
burdensome and possibly time-consuming than doing so in one’s home jurisdiction. But this
argument cuts both ways; it is true for the platform operator as well as for the business user.
While the burden on a business to litigate abroad must not be underestimated, if a platform
operator was obligated to enforce all of his contractual claims under the law and jurisdiction of
the business user’s country of residence this would mean a massive inconvenience for his
business that could even lead to an impediment to the international platform business as such.

In the offline business as well as in non-platform related e-business, a company choosing a
contractual partner from abroad often has to deal with the situation that the partner’s terms
provide for foreign law and jurisdiction; the companies appropriately consider this point when
deciding about entering into a contractual relationship. There is no compelling reason to treat
this issue differently in the platform sector. It is understood that the online platform business
is truly international and that the portion of agreements entered into with companies resident
in  the  same  country  may  be  lower  compared  to  many  “classic”  business  sectors.  This,
however,  is  a  mere  quantitative  difference  rather  than  a  qualitative  one  and  does  not
necessarily speak for treating the online and the offline business differently. Even more
importantly, it is not necessarily true under all possible circumstances. Given that there are
local online platforms as well as truly international offline businesses, there is only a possibly
varying degree of likelihood. And again, this argument cuts both ways.

It must be acknowledged though that the above evaluation leads to the situation that the
platform operator can avoid compliance with the fairness benchmarks by choosing a law and
jurisdiction outside the EU. Given (a) the often international  nature of  the platform business
and  (b)  the  fact  that  the  platform  business  is  relatively  novel  so  that  in  many  jurisdictions
fairness standards on platform-specific issues have not yet been developed, resorting to a
jurisdiction that has less developed benchmarks and allows contractual deviations from its
statutory law without significant restrictions is easy – and rather tempting from the platform
operator’s point of view. It would deprive the business user of the fairness standards in the EU.
Having  said  that,  this  consequence  can  be  avoided  only  by  concluding  that  the  platform
operator is in a better position to deal with the burden that he cannot litigate in the country of
his choice and that the nature of the platform business justifies a deviation from the (current)
situation in all other sectors including the offline business. In light of the diversity of the size
as well as the degree of internationality on the side of the platform operators as well as on the
side of the business users it is difficult to assume that the business user is generally more
vulnerable and must generally be protected in a way that justifies a difference compared to
other  sectors.  This  is  clearly  the  case  where  a  smaller  business  user  trades  on  a  large
international platform, which is certainly not uncommon. However, it is not possible to
generalise this finding, at least not without a thorough evaluation of the relative strength of
the parties.
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Against this background, with a view to business users located in the EU it is deemed fair to
choose the law and jurisdiction:

· of a Member State,
· of the platform operator’s country of residence, or
· of a developed country where there is no reason to believe that the platform operator

intended to evade an efficient court system (in which case, depending on the exact
circumstances, the clause may be considered to be surprising).

The latter alternative is appropriate in particular in cases where the platform operator resides
in  a  country  that  has  a  less  efficient  court  system  or  chooses  the  law  and  jurisdiction  of  a
country that is particularly important to his business.

Only in cases where (a) the platform provider chose the law and jurisdiction other than that of
a  Member  State  or  his  country  of  residence,  and  (b)  given  the  chosen  law  and  jurisdiction
there  is  a  reason  to  believe  that  the  platform  operator  deliberately  chose  a  country  that  is
known to have an inefficient court system, there is the assumption of unfairness. Moreover,
given the relevance of the provision a high transparency standard has to be applied. Any form
of misleading or vague language must be avoided.

Applying these standards, the review did not identify any clauses in the 102 sets of T&Cs that
would have to be regarded as unfair (see above 3.15.10.2).

Given that the review did not discover cases of potentially unfair choice of law or jurisdiction
clauses in this sense, there is no need for a benchmark.

3.15.11 Special clauses for app developers

3.15.11.1 Description of Practice

In this Practice we reviewed

· the lack of clarity and transparency concerning platform operator’s right to review and
validate apps;

· whether  the  sets  of  T&Cs  contain  an  obligation  to  use  platform  operator’s  payment
service for purchase made through app.

3.15.11.2 Frequency of Practice

The Frequency Score is 0,50. It must be noted though that we reviewed only nine sets of T&Cs
of app store platforms, so the group of operators in rather small for this practice. But within
this group the Practice is rather widely used.

3.15.11.3 Impact of Practice on business user

The Impact Score is 5 therefore the impact is in the mid-range.

One has to distinguish between the two clauses reviewed. The lack of clarity and transparency
concerning  the  platform  operator’s  right  to  review  and  validate  the  apps  bears  the  risk  of
potentially arbitrary or even discriminatory decisions of the platform operator. Needless to say
that this may have a significant impact. On the other hand, the platform operator’s review is
supposed to safeguard a certain qualitative standard and/or alignment of the offerings on the
platform, thereby increasing the platform’s attractiveness from the viewpoint of the user. The
business users benefit from this effect, which has to be considered within the overall score.
Moreover, depending on the circumstances the business user may still be able to distribute the
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app through other sales channels; it has to be taken into account though that this is not
always the case as for some kinds of apps there is only one relevant platform.

An obligation to use the platform operator’s payment service on the other hand is likely to be
less severe. It leads to a negative impact if (a) the business user intends the change the
platform and (b) the payment mechanism used by the original platform and to which the
business user’s customers are therefore used to is unavailable on the destination platform and
there is no comparable mechanism provided. In these cases there is a certain barrier for the
consumers  to  follow  the  business  user  to  the  other  platform,  as  they  may  appreciate  the
convenience of the payment mechanism used on the original platform. Having said that,
although  the  customer’s  decision  to  purchase  an  app  may  be  influenced  by  the  payment
mechanism’s convenience, this is obviously not the only criterion the consumer applies. Whilst
there  is  a  certain  barrier,  it  is  not  unsurmountable.  More  importantly,  the  convenience  a
uniform  payment  mechanism  provides  to  the  customers  also  works  to  the  benefit  of  the
business users, as it makes the platform more attractive, thereby increasing traffic and the
likelihood of sales.

According  to  the  ECORYS  study,  7%  of  the  respondents  (10%  heavy  users,  7%  non-heavy
users) deemed the limitation of payment possibilities relevant enough to consider the entire
set of T&Cs to be unfair just because of this issue alone (Table D.15).

3.15.11.4 Platform operator’s interest

As  far  as  the  review  and  validation  of  the  applications  is  concerned,  the  operator  has  an
interest to ensure a certain level of quality and compliance of the applications available on his
platform.  The  quality  and  consistency  of  the  offering  is  a  criterion  of  distinction  for  the
platform. It is safe to assume that platforms not ensuring a certain level of quality are less
attractive to the consumer.  The platform operator has an interest  to have a large margin of
discretion regarding the decision on whether the quality standard is fulfilled. Such large margin
safeguards his freedom to operate the platform and avoids discussions with the business user.
Insofar the situation is comparable to the delisting of offerings on any other platform.

By  obligating  application  developers  to  use  his  payment  system  the  platform  operator  can
ensure the easy use of his platform for the consumer and he can monitor and control the
revenue stream.

3.15.11.5 Suggestion of a benchmark

Lack  of  clarity  and  transparency  concerning  platform  operator’s  right  to  review  and  validate
apps

As mentioned above, the situation concerning the lack of clarity and transparency concerning
platform operator’s  right to review and validate apps can be compared to the delisting of  an
offering on any other platform. As a general assumption, the platform operator has an interest
to have as many apps as possible on his platform as this is the key part of his business model,
so it is likely that he will not block any apps for no reason at all. Moreover, he has a justified
interest to control the quality of the content available on his platform, in particular where there
is a potential violation of the law or public policy. On the other hand, it must be ensured that
the  platform  operator  does  not  exercise  his  right  for  discriminatory  or  otherwise  unfair
reasons. Therefore, the platform operator may refuse the offering of applications in case he
either:

· had an objective reason to believe that the offering was illegal or violated public policy;
or
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· has established reasonable and sufficiently precise rules on when to delist an offering,
these  rules  have  been  clearly  communicated  to  the  business  user  and  there  was  an
objective reason to believe that the offering violated these rules

as to further considerations, in particular regarding transparency, please see sec. 3.15.6.5.
above.

Obligation to use a payment system of the platform operators’ choice

Concerning  the  obligation  to  use  a  payment  system  of  the  platform  operators’  choice,  the
impact on the business user is relatively low. At the same time, there is a justified interest of
the platform operator to have a uniform payment scheme as it enhances the attractiveness of
the platform. The obligation is not unfair per se.

Still,  there  can  be  unfairness  in  particular  cases,  e.g.  where  there  are  surprising  or
intransparent terms for the payment scheme, e.g. excessive pricing. However, as these issues
are not related to the obligation to use a certain payment system per se, they have to be dealt
with on a case by case basis. The transparency standards including the protection against
unexpected clauses apply.

We therefore do not suggest a benchmark.

4 TASK 4: POTENTIALL POLICY OPTIONS TO ADDRESS UNFAIR PLATFORM T&Cs –
ECONOMIC ANALYSIS

4.1 Introduction and problem definition

Based on the proposed fairness benchmark in Task 3, Task 4 provides an economic analysis of
the proposed fairness benchmarks, given the background of the market for online platforms
and its specifics. Our analysis in this Task involves the following steps:

· Problem definition: By many relevant metrics, Europe’s platform market is lagging
behind its North American and Asian counterparts; the options considered in this study
have to be viewed in the context of the European Digital Single Market strategy and the
overall aim to improve the competitive environment in Europe.

· Summary  of  prior  work  and  fact-finding  by  the  Commission,  as  well  as  a  study  and
synopsis of the relevant economic research on online platforms; especially as it relates
to investment and innovation by platform users and operators (for  the last  point,  see
Section 4.1.4).

· Outline the relationship between the strategic objectives and the potential policy
options for implementing the fairness benchmarks for platform T&Cs developed in Task
3 and deriving a model for an intervention logic (see Section 4.2).

· Analysis of the potential impact of implementing the suggested fairness benchmarks on
platform operators, business users and customers (in Section 4.3).

4.1.1 Outline of the underlying problem

Based on their global survey of the platform market, Evans and Gawer (2016) show that only
4 % of the total global market capitalisation of platform companies belongs to European firms.
North  American  platform  companies  with  their  hub  in  the  San  Francisco  Bay  area  are
dominating  the  worldwide  market  with  a  market  share  of  72  %,  followed  by  Asian  online
platforms  with  a  share  of  22  %.  This  could  pose  a  serious  issue  as  platforms  are  seen  as
important value drivers in the digital market. Therefore, the emergence of additional globally
relevant platform companies from Europe is a strategic objective for policy makers.
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The general roadmap towards improving the competitive environment for European platform
companies is outlined within the strategy to create a Digital Single Market in Europe. This idea
was formalised in a communication of the Commission, European Commission (2015). At the
same  time,  the  communication  already  raises  certain  issues  with  regard  to  the  role  and
operation  of  online  platforms.  On  the  one  hand,  these  platforms  create  new  markets  and
opportunities for businesses and consumers, helping smaller enterprises in particular to extend
their activities online. As a result, they foster innovation and growth, and enhance competition
in  various  sectors  of  the  economy.  On  the  other  hand,  successful  platforms  may  rise  to
dominance,  enabling  them  to  exert  considerable  bargaining  power  in  their  interactions  with
consumers and businesses, in particular SMEs, which may be reflected by and enforced
through platforms’ terms and conditions.

To uncover existing or potential problems with the current legislation and identify the potential
need  for  intervention,  a  bundle  of  fact-finding  exercises  was  requested  by  the  Commission.
The first series of these exercises resulted in the European Commission (2016a)
communication revealing a number of concerns by stakeholders about potentially unfair
platform-to-business (P2B) trading practices that business users face when dealing with
platforms. Following up on this the Commission requested a set of fact-finding exercises on
P2B practices in the online digital platform environment, of which this study is a part.

The Digital  Single Market Strategy also refers to as of  yet  untapped potential  with regard to
the development of the online platform sector in the EU. Although Europe is currently lagging
behind in hosting online platforms with high market valuations, a number of advantages of the
European setup compared to other regions of the world can be identified, indicating a chance
of Europe catching up in the market value of hosted platform companies going forward. Among
these2:

· Potential for a future big platform company in the areas of financial technology and the
internet  of  things,  both  areas  in  which  Europe  has  a  leading  position
(London/Paris/Frankfurt  as  centres  for  financial  technology  and  Germany  as  a  global
leader in modern manufacturing).

· The European setting as a sandbox for adding functionalities and expanding (e.g.,
across language and currency borders).

· Talent availability in Europe is improving3, given the relative openness to immigration
compared  to  the  US  as  well  as  an  increased  focus  on  the  required  digital  skills  in
education and training across European countries.

· Further, as noted in European Commission (2016a): “Europe has a thriving start-up
community with dynamic entrepreneurs targeting new opportunities in the collaborative
economy, energy, health, banking, creative content and beyond”.

· As the same document notes, “apps made by European developers account for 30 % of
global revenue in the leading application distribution platforms”.

The challenge will be to harness these advantages to address the underlying issues; in the
following section, we discuss some of the steps in this direction that were already undertaken
in order to first fully understand and then be able to adequately address these issues.

2 For a detailed discussion including a series of quotes from experts, also see Herne (2015) in the Guardian.

3 For a study on different talent structures and potential productivity effects, see Gordon (2004).
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4.1.2 Regulatory and policy context

Resulting from a series of fact-finding exercises, including stakeholder consultations, economic
research by JRC and bilateral stakeholder meetings, the European Commission published the
communication European Commission (2016a).4 Particularly it is concluded that platform-to-
business  (P2B)  relations  between  platforms  and  business  customers  are  not  optimally
organised and designed. Among the respondents to the public consultation “more than 80%
consider that market dynamics will not address the issue and that a mix of regulatory and non-
regulatory actions are needed”. European Commission (2016a) summarises the problems,
which might make regulatory action necessary, as:

1. “platforms imposing unfair terms and conditions, in particular for access to important
user bases of databases”

2. “platforms refusing market access or unilaterally modifying the conditions for market
access, including access to essential business data”

3. “the dual role that platforms play when they both facilitate market access and compete
at the same time with suppliers,  which can lead to platforms unfairly  promoting their
own services to the disadvantage of these suppliers”

4. “unfair ‘parity’ clauses with detrimental effects for the consumer”

5. “lack of transparency – notably on platform tariffs, use of data and search results –
which could result in harming suppliers’ business activities”

The  third  point  concerns,  among  others,  vertically  integrated  search  engine  providers.  For
example, in addition to providing a search engine, companies could offer other services such
as shopping or reviews for restaurants. As discussed in Ezrachi and Stucke (2015), this vertical
integration puts the company in a position in which it could set up the search engine such that
its  own  products  are  systematically  given  an  advantage  against  competing  products  or
services. According to Ezrachi and Stucke (2015) the lower quality of search results can for
example harm consumers through higher prices due to higher advertising costs or higher
search costs, because consumers have to spend more time to find the relevant results.

Another regulatory issue raised by, among others, European Commission (2016c) and Vettas
(2017) concerns the often international business environment of platforms arising from their
attempt to make use of the scalability advantage of the platform business. With regard to the
question  of  law  and  court  jurisdiction  for  platform  businesses  operating  in  many  countries,
often in the dual role as business partner and competitor, the European Commission (2016c)
notes that “some platforms retain the right to choose the applicable law and jurisdiction
depending on the moot issue at hand”. A possible solution, though seen with some skepticism
due to a number of issues that would have to be overcome, would be the introduction of an
independent dispute resolution body responsible for such issues. As a case in point for the
complexity of related issues arising in the context of the regulation of online platforms, Vettas
(2017) discusses the case of the coordinated investigations of the French, the Italian and
Swedish competition authorities on the market-leading online travel agent Booking.com.

This  study  is  part  of  a  fact-finding  exercise  on  platform  to  business  practices  in  the  online
platform environment by the EC. The goal  of  a series of  workshops,  expert  group meetings,

4 A further source is a Eurobarometer (2016) survey on online platforms.
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surveys and studies is to “examine more closely the issues raised in the public consultation as
well as the potential means of redress beyond the application of competition law”, as indicated
in  European  Commission  (2016a).  The  proposition  for  an  approach  towards  effective  new
regulation is problem-driven, which is supposed to begin with an evaluation of the
appropriateness  of  the  existing  framework.  It  is  then  demanded  that  “any  future  regulatory
measures proposed at EU level” should “only address clearly identified problems relating to a
specific type or activity of online platforms in line with better regulation principles”.

4.1.3 Platform economics

4.1.3.1 Basic economic concepts of online platforms

One can identify a number of basic economic drivers that are specific to the platform context.
The  seminal  contributions  of  Rochet  and  Tirole  (2003),  Parker  and  Van  Alstyne  (2002)  and
Armstrong (2006) are concerned with developing a theory for the economics of platforms and
basic issues such as pricing in the context of network effects.5 The key insight is that taking
issues such as direct and indirect network externalities into account can substantially improve
our understanding of platform markets. Platform businesses create an opportunity for two (or
more)  sides  of  customers  to  interact  and  generate  additional  value.  These  basic  high-level
findings remain accurate until today: As summarised by Haucap and Stühmeier (2016), market
outcomes  and  equilibria  as  well  as  the  degree  of  competition  in  platform  markets  are
determined by a combination of direct and indirect network effects as well as switching costs.
Other providers of products and services, platforms facing weak or no competition price their
services higher than the social optimum. On the other hand, network effects generally reduce
the incentive to collude among platforms (Ruhmer 2011). The role of network effects is further
illustrated  by  the  concept  of  tipping:  Tipping  is  the  threat  of  a  market  becoming  non-
competitive  due  to  the  self-reinforcing  concentration  of  users  on  a  single  platform.  All  else
given, multi-homing of customers and business-users reduces the threat of tipping.

The  concentrated  access  to  and  use  of  data  may  also  contribute  to  reinforcing  a  strong  or
dominant position of online platforms.6 Information about the behaviour of customers can have
considerable value to platforms as well as business users, e.g., as it enables the successful
targeting of advertising.7 At the individual (business) level, availability and “ownership” of data
can affect the ability of activities being transferred from one platform to another. For example,
a business customer of a platform who has accumulated a large number of positive feedbacks
and  reviews  from  consumers  may  be  “locked-in”  by  the  inability  to  transfer  this  valuable
reputation to another platform. A related issue concerns monopolisation or serious restrictions
on the availability of data. The European Commission (2015) emphasises the important role
that  data  generation  and  control  play,  stating  that  “platforms  generate,  accumulate  and
control an enormous amount of data about their customers and use algorithms to turn this into
usable information”. These issues are further relevant in the context of entry of new,
competing platforms into an existing platform market. A platform-entrant has to overcome the
accumulated advantages of established competitors with regard to network-effects and data

5 Empirical analyses of pricing strategies on platform markets are summarised in Evans (2003) and Rysman (2004).

6 See Evans and Schmalensee (2013) for a more skeptical view on antitrust issues related to network and data
externalities.

7 A series of studies used the introduction of the EU Privacy and Electronic Communications Directive (2002/58/EC) to
analyse  the  value  of  the  data  that  became  unavailable  to  firms  as  a  result.  Depending  upon  the  types  of
advertisement and site on which ads were placed, measures of effectiveness of advertisements fell by up to more
than 60%. For details, see Tucker (2012), Goldfarb and Tucker (2012) as well as Campbell et al. (2015).
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concentration by providing substantially higher quality or a strong growth perspective, see Zhu
and Iansiti (2012). This represents a significant barrier to entry.

4.1.3.2 The economic role and importance of platforms

The  European  Commission  (EC)  is  working  to  create  a  digital  single  market  as  part  of  the
Digital Agenda for Europe (DAE) initiative of the Europe 2020 Strategy. Formalised in European
Commission  (2015),  the  Digital  Single  Market  Strategy,  as  one  of  the  EC’s  top  priorities,
includes 16 initiatives to complete the European Digital Single Market promoting innovation,
contributing to the EU economy and creating new jobs. The EC has identified online platforms
as key players in the digital world (European Commission 2016a). One of the aims of our study
is  to  contribute  to  the  understanding  of  the  role  of  platforms  in  the  digital  economy  and  in
particular of trading practices towards business users of online platforms.

The importance of online platforms has been recognised by policy makers globally. As noted by
European  Commission  (2016a),  “a  number  of  globally  competitive  platforms  originated  in
Europe,  for  example  Skyscanner  and  BlaBlaCar”.  However,  as  shown  by  Evans  and  Gawer
(2016)  only  about  4%  of  the  global  market  capitalisation  of  online  platforms  belong  to
European platform businesses.

Figure 1: Company market capitalisation (in billion $)

Source: A Global Survey: The Rise of the Platform Enterprise, 2015

There  are  a  number  of  potential  reasons  for  this  discrepancy.  Scalability,  globalisation  and
strong  network  effects  have  created  giant  platform  companies  that  in  turn  attracted  others
around  them  into  clusters  and  creating  vibrant  ecosystems.  Moreover,  potential  European
candidates to become top worldwide tech companies (Skype, Booking.com, Zendesk etc.) were
sold to established North American firms on their way up. The main reason for these growth
strategies (divestment) is the better availability of capital to US companies, as European
investors such as pension funds and sovereign wealth funds were not inclined to invest in
start-ups during critical periods in the development of the market. A historical concurrence of
various factors further contributed to the initial setup in the Silicon Valley with major research
universities, military establishments providing expertise and funding, a culture towards
cooperation, openness towards new technologies and risk-taking; these created the basis for
the current strength of technology companies from this geographical region.

Platform companies create value to our society in multiple ways. Productivity was increased by
platforms creating new or more efficient markets, e.g. for used goods or personnel. Platforms
facilitated the growth of the collaborative economy by providing an efficient way of matching a
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shared  resource  with  the  demand  for  it.  Moreover,  platform  companies  are  important
innovators and were successful in attracting significant investment from venture funds, as
discussed in Evans and Gawer (2016).

Evans and Gawer (2016) further show that more than 1.3m people are directly employed by
publicly traded platform companies globally (Figure 2), which constitutes a lower bound (since
non-traded firms are not included) for their importance in the labour market. By market value,
the largest ten platform sectors are:

1. Internet Software & Services

2. eCommerce/ Marketplace

3. App Marketplaces & Manufacturing

4. Search, AdTech & Services

5. Social/ Messaging

6. Media

7. Enterprise Software

8. IoT, Software & Manufacturing

9. Travel

10.Fintech

The  first  three  sectors  each  have  a  global  market  capitalisation  of  more  than  $  700bn,  the
fourth almost $ 600bn and the other six sectors each have a market capitalisation between $
100bn and $ 300bn.

A list of 176 platform companies along with a number or relevant variables was compiled by
the  Center  for  Global  Enterprise  (CGE)  in  2015.  The  main  insights  in  the  global  platform
industry are that the total market value of all companies identified exceeds $ 4.3 trillion and
that this value is not evenly distributed over all regions of the world. The largest market value
was created in the United States with companies clustered in the San Francisco Bay Area.

A  total  market  value  of  North  American  platform  companies  of  about  $  3.1trn  put  into
relationship to the GDP of the North American countries USA, Canada and Mexico results in a
ratio of 15 %8. The same statistics for Europe and Asia result in values of only 1 % and 4 %
respectively. This indicates the relevance of these platform companies for the global economy,
with a particular emphasis on the United States. Ratios of the market capitalisations to
population numbers per continent give $ 6,462, $ 224 and $ 293 for North America, Asia and
Europe respectively.

More than two thirds of the market capitalisation of American platform companies stems from
the five largest firms Apple, Google, Microsoft, Amazon and Facebook, as shown in Evans and
Gawer (2016). This indicates that the recent growth of the platform market was driven mainly

8 Global Platform Survey, The Center for Global Enterprise, 2015 (market capitalisation data); Oxford Economics (GDP
and population data).
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by  some  very  big  players.  Considering  the  role  that  the  specific  combination  of  historical
factors  in  the  Bay  Area  and  Silicon  Valley  region  played  in  the  inception  and  growth  of  (at
least) three of these firms, this starkly underlines the importance of path dependencies for the
development of successful online platforms.

Figure 2: Market capitalisation by company (in billion $)

Source: A Global Survey: The Rise of the Platform Enterprise, 2015

Since the time of publication of the study by Evans and Gawer (2016), the trend with regard to
the growth in market values of the large technology companies has continued. For example,
the market capitalisation of Apple, Google and Microsoft increased by 24 %, 30 % and 41 %,
respectively, since the publication of the study9.

Figure 3: Employees, FY (in '000)

Source: A Global Survey: The Rise of the Platform Enterprise, 2015

4.1.4 Economic framework for the analysis

While the previous sections have focused on the basic economics of platforms and platform
markets to provide the required context for our study, in the following we will focus on the
more  specific  research  that  will  provide  us  with  the  analytical  framework  for  assessing  the
potential impacts of the benchmarks proposed in Task 3.

9 Effective 24th of October 2017.
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The goal of this section is to explain how current academic research on platform economics
informs our choice of policy options as well as the impact assessment in Section 3 with regard
to the central aim investment and innovation in the platform environment. In the course of this
section, we will first present the insights from the different strands of the academic literature
before finally synthesising the most relevant findings. The synthesis/summary can be found at
the end of this subsection in Box 1.

Platform markets have garnered considerable academic attention in the field of economics. For
more  details  on  the  basic  economics  than  the  scope  of  this  study  allows,  we  refer  to  three
recent surveys. Jullien (2012) provides an overview of the underlying economic forces at play
with regard to two-sided business-to-business platforms, Belleflamme and Peitz (2016) offer a
recent survey on theoretical contributions to platform economics, while the review by McIntyre
and Srinivasan (2017) also includes empirical and strategic/business aspects such as entry, in
particular.

In accordance with the aims of this analysis, our focus is more specifically on the investment
and  innovation  incentives  of  platform  participants  and  operators  and  how  they  relate  to
platform operators’ choices with regard to T&Cs. This precise question has not been studied in
the literature so far. Therefore, we have to undertake an intermediate step to understand how
the  choice  and  design  of  T&Cs  by  platforms  maps  into  relevant  questions  and  concepts  in
connection with platform investment that have been studied by researchers.

The  concept  of  “openness”  of  platforms  proves  crucial  in  this  context.  The  openness  of
platforms is  still  a  mostly qualitative concept,  even though first  attempts at  measurement of
“perceived  openness”  do  exist,  see  Benlian  et  al.  (2015).10 Instead  of  providing  a  closed
definition of “platform openness”, which would be limited by context (e.g. software systems),
we illustrate the concept using examples derived from the literature. Following Gawer and
Cusumano (2013), platforms’ openness may vary along the following dimensions:

· Which  type  of  information  is  available  to  business  users  and  customers?  More  open
platforms grant their users access to more information and data generated in the
process of operating.

· Are  there  explicit/implicit  costs  to  accessing  or  using  the  platform?  Less  open/more
proprietary platforms extract a higher share of rents from users and/or customers
through  fees  and  similar  instruments,  leaving  a  lower  share  of  rents  and  profits  to
them.

· Finally, and this is particularly relevant in the context of T&Cs: What is the set of rules
that users have to comply with? More open platforms have fewer requirements towards
users, for example, with regard to platform exclusivity, quality or prices that businesses
charge to customers.

According to these examples, stricter or more demanding T&Cs as well as granting less access
to information and data would be associated with less openness. But how is openness related
to innovation and investment? As Gawer and Cusumano (2013) note, there is tentative
agreement in the literature that more open platforms lead to higher levels of innovation and
investment into complementary products and services by business users of the platform, all
else  given.  Intuitively,  leaving  a  larger  surplus  share  to  business  users  should  give  them
stronger incentives to invest in innovating, improving their offerings or reducing costs. These

10 Note that the main dimensions identified by Benlian et al. (2015), transparency and accessibility, almost directly
correspond to categories applied in our legal analysis establishing the fairness benchmarks.
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improvements  may  create  value  for  and  attract  customers  and  enhance  network  effects
enjoyed by the platform, in turn.

On the other hand, openness may limit the platform operator’s ability to generate revenues
and profits itself, e.g., by making participants more able and likely to switch and increasing
competition,  as  Eisenberg  et  al.  (2011)  note.  Dynamically,  this  negatively  affects  the
operator’s  ability  to  invest  in  and  improve  the  design  and  operations  of  the  core  platform.
Balancing these incentives and interests may involve complex trade-offs.11

Note  that  this  complexity  is  reflected  both  in  our  legal  analysis,  where  we  take  both  the
interests of business users and platform operators into account and attempt to find a balance,
as  well  as  the  problem-oriented  approach  to  legislation  and  (de)regulation  proposed  by  the
European Commission. Various researchers stress the importance of taking the complexity of
the  setting  into  account  while  designing  regulatory  responses:  Ballon  and  Van  Heesvelde
(2011)  show  how  regulatory  concerns  may  even  differ  depending  on  the  business  model
employed  by  ICT-platforms.  Bauer  (2014)  stresses  the  importance  of  new  and  flexible
regulatory approaches in a dynamic technological environment.

Beyond these arguments, the complexity of the regulatory challenge also results from the fact
that even the tentative agreement that more openness is associated with higher
complementary  investment  does  not  hold  in  all  settings.  In  fact,  there  are  a  number  of
theoretical papers demonstrating that exceptions to the general rule do exist. Belleflamme and
Peitz (2010) study the incentives of sellers (business users) to invest or innovate depending on
the platform environment. They compare platforms acting as fee-setting intermediaries with
open platforms that can be accessed without charge. The consensus referred to above would
let us expect that investment incentives are stronger in the open platform setting. This is not
the  case,  though,  if  investments  make  sellers  more  valuable  to  customers  and  thereby
indirectly to profit seeking platforms. Intuitively, platforms will optimally offer lower fees to
sellers investing more, in order to increase their investment incentives – this instrument is not
available in the context of open platforms. As a result, competing for-profit platforms can even
potentially generate stronger investment incentives than open platforms in certain settings,
especially when there are strong indirect network effects from sellers to customers, and when
sellers  are  single-homing,  i.e.,  platform  competition  for  sellers  is  intense.  It  is  important  to
note that these characteristics do not typically apply to the empirical setting observed for the
platforms covered in this study, where single homing by businesses is the exception, not the
rule, and the strategic focus of platform operators tends to be on customers. The observation
that for-profit platforms are more likely to internalise factors affecting outcomes for customers
and businesses also informs the results of Hagiu and Jullien (2014): They show that for-profit
platforms charging fees from customers are less likely to display sponsored search results.

Belleflamme and Toulemonde (2016) analyse the effects of stronger seller competition on the
welfare of consumers, business users and platform operators. Network externalities can lead to
settings  in  which  even  the  sellers  themselves  benefit  from  more  intense  competition.  More
interestingly  in  our  context,  the  paper  also  derives  a  rather  general  result  with  regard  to
investments by sellers. While sellers and consumers benefit from stronger seller differentiation
(which can be interpreted as an outcome of investment), it is generally not in the interest of

11 Platform operators may even suffer by being unable to credibly commit to openness, if business users anticipate that
a holdup-situation could arise once the platform has grown important enough. Gawer and Hendersson (2007)
document an example of a platform operator (Intel) implementing costly organisational measures as a
commitment device. Relatedly, Altman and Tushman (2017) argue that mature platform firms may not be able to
convert to a more open strategy due to organisational rigidities. In both cases, dynamic aspects of the platform
and network setting potentially lead to non-optimal outcomes.
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platform  operators  (since  these  rents  cannot  be  fully  extracted).  This  is  an  example  of  a
generic  conflict  of  interest  between  businesses  and  platforms  with  regard  to  investment
decisions by sellers.

Next, let us consider the investment decisions of platforms. Using the theoretical framework
developed by Belleflamme and Toulemonde (2017), one can derive insights into the incentives
of competing for-profit platforms to invest into cost reduction. Depending on cross-group
(seller to buyer and vice versa) network-effects, there can be substantially different outcome
with  regard  to  the  strategic  effect  of  platforms’  investments.  In  principle,  lower  costs  for
platform  A  should  be  associated  with  setting  lower  prices.  Generally,  if  platforms  are
substitutes, the strategic effect would lead the rival to lower its prices, in turn; a part of the
positive impact of platform A’s investment into cost reduction then would disappear.
Depending  on  the  sign  and  strength  of  the  cross-group  effects  (relative  to  the  intensity  of
competition) this strategic effect can completely erase platforms’ incentives to invest into cost-
reduction.  In  this  case,  the  degree  of  openness  of  the  platform  no  longer  would  affect  its
willingness  and  ability  to  invest,  while  for  different  parameter  settings,  the  strategic  effect
substantially increases the incentive to invest for for-profit platforms, only. As opposed to this
“anything goes”-result with regard to investment by platforms, Casadesus-Masanell and Llanes
(2015)  are  able  to  derive  a  clearer  structure  of  results  comparing  aggregate  investment  in
proprietary  vs.  fully  open  platforms.  They  show  that  for  any  given  scale  (i.e.,  number  of
business  users  and  customers),  there  will  be  more  investment  into  the  platform  in  a
proprietary than in an open platform setting. Open platforms may be able to overcome this
disadvantage  if  they  are  able  to  attract  significantly  more  customers  than  proprietary
operators.  Further,  opening  up  only  one  side  of  a  proprietary  platform  affects  platform
investments negatively, since the platform operator is no longer able to fully internalise the
benefits of higher investments. Parker and Van Alstyne (2017) develop a setting in which both
the  platform  itself  as  well  as  the  developers  operating  upon  it  can  display  more  or  less
openness  (e.g.,  duration  of  IPRs  of  developers).  They  derive  two  important  results:  First,
platforms  generically  choose  a  degree  of  openness  that  is  below  the  socially  optimal  level,
taking static  and dynamic effects into account.  Second, the optimal  degree of  IPR protection
for developers is always strictly positive.

Up until  this  point,  we have implicitly  assumed that platforms’  decisions to reduce openness
increases their share of rents generated by businesses (or customers). Boudreau and Hagiu
(2011) argue that this does not necessarily have to be the objective or effect of measures that
platforms  implement  limiting  platform  openness.  Instead,  they  see  the  role  of  platform
operators analogously to “private regulators”, i.e., attempting to generate a setting in which a)
network externalities are taken into account by participants and b) other market-failures are
avoided through the use of both price- and non-price-instruments. For example, consider a
situation in which some coordination among business users is  desirable,  e.g.,  with regard to
the  display  and  appearance  of  offerings  or  basic  quality  standards.  While  these  types  of
measures raise the costs of businesses operating on the platform in a static view, by making
the platform more attractive (e.g., safer or easier to use) for customers, it attracts more traffic
from  which  all  stakeholders  benefit,  if  one  takes  dynamic  aspects  into  account.  Therefore,
instead of purely reducing the openness of a platform and increasing the operator’s ability to
extract rents, Boudreau and Hagiu (2011) provide evidence that non-price instruments can
also be a means to obtaining overall better outcomes for participants active on the platform. In
the same vein, it may be necessary to consider the stage in the life-cycle of a platform when
making an assessment of a given measure. Evans (2013) argues that, e.g., vertical restraints
employed by platforms can contribute to dynamic efficiency. For example, they may help them
to achieve the critical mass required for surviving the inception and market entry phases. We
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can relate this back to the findings of Zhu and Iansiti (2012): An exclusive partnership with a
high-profile business (which may be problematic in the context of a market-leading platform)
could  be  the  unique  selling  point  that  helps  a  new  platform  achieve  viability  and  make  a
market more competitive.

The following box summarizes the insights derived from the literature with regard to the
effects of T&Cs on stakeholders’ investment incentives and the basic trade-offs that were
identified:

Box 1: Summary of the relationship between stricter platform T&Cs and investment.

On the one hand, the immediate effect  of  reducing platform openness is  a shift  of  revenues
from businesses to platform operators. This effect is always present and is exacerbated by the
dependency/reliance of business users on the platform under consideration. On the other
hand,  platform  operators  also  have  a  stronger  incentive  than  individual  business  users  to
create rules to address externalities or to prevent individually rational behaviour by businesses
that damages the entire platform ecosystem, such as free-riding or shirking on quality. These
circumstances have to be taken into account when evaluating individual practices.

This finding further justifies the choice of a problem-oriented approach to regulation as chosen
by  the  European  Commission,  since  it  is  not  possible  to  make  a  general  statement  on  the
investment incentives or welfare effects, without taking the details of the setting into account.
Reflecting this, our assessment of the economic impacts of the fairness benchmarks will be as
fine-grained as possible, by considering the effects at the level of the individual practices on
each group of stakeholder.

4.1.5 Problem definition and problem tree

As  the  Digital  Single  Market  strategy  states,  in  principle  there  is  a  strong  potential  for
European firms to play a greater role in the global  market for  online platforms, but they are
being held back by, among other factors, fragmented markets inhibiting their ability to scale-
up (European Commission 2015). A mechanism that potentially exacerbates this issue could be
the prevalence of unfair contractual terms of existing platforms; in fact this was identified as
one of the most detrimental issues by businesses in the public consultation on the regulatory
environment for platforms, online intermediaries and the collaborative economy (European
Commission 2016b). To conclude this Section of the analysis, before we head on to potential

1. More restrictive platform T&Cs reduce platform openness

2. Considering only direct effects/the static view:
a) Less openness increases platform operators’ profit share and

investment incentives
b) Less openness reduces business users’ profit share and thereby

short-run investment incentives.

3. Taking network effects/the dynamic view into account:
a) Less openness increases platform operators’ profit share and

investment incentives
b) Less openness reduces business users’ profit share and short-

run investment incentives, but
c) In some circumstances may make the platform ecosystem

overall more attractive, drawing in more customers, benefitting
business users in the longer run.
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policy options of implementing the developed fairness standards, we summarise the
relationship between the causes and problems leading to the consequence of Europe lagging
behind with regard to the development of online platforms (as previously outlined in particular
in Section 4.1.1) in the problem tree below (Figure 4).

Figure 4: Problem Tree

Source: EY

The lack of scalability is a consequence of the fragmentation of the digital market in Europe.
This lack of  scalability  is  a problem for platforms as a central  driver of  platforms’  success is
their  ability  to  quickly  grow  due  to  a  readily  scalable  business  utilising  network  effects.
Together with a comparatively low availability of venture capital, especially in the last decades,
the lack of scalability led to a slowly growing platform ecosystem. Another problem, identified
by European Commission (2016c), is that there does not exist an efficient and reliable dispute
resolution mechanism.

Among the main causes for the mentioned problems are the existent barriers for the free flow
of data, the political and economic environment in Europe and the non-existence of strong and
competitive digital clusters in Europe. In addition to the issues discussed in our study, the free
flow  of  data  has  already  been  identified  as  an  important  task  for  the  near  future  by
Commission (2017).
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4.2 Objectives and policy options

Online platforms can be a powerful engine of growth and innovation. In this Section, we
outline how the strategic objectives of the EU with regard to the online platform market relate
to the potential policy options for implementing the fairness benchmarks developed in Task 3
as well as the intervention logic governing such a policy.

4.2.1 Main Objectives and intervention logic

As stated by the Commission, the overarching objective of any possible policy intervention is
to support the further development of online platforms in the European market. Two
intermediate goals can be further distinguished:

The first intermediate objective is maintaining the trust of business users. In the context of the
economic  framework  on  platform  businesses  introduced  above,  the  obvious  potential  issue
involved here is that platforms may use their positions to squeeze users’ profits – potentially
ex post – which is a source of uncertainty and distrust when business users contemplate
complementary investments in the sense of a hold-up situation (e.g., Gawer and Hendersson
2007). At the regulatory or policy level, user trust above all encompasses certainty regarding a
“modern and fair legal environment” (as stated by Andrus Ansip, Vice-President of the Digital
Single Market) including efficient and reliable dispute resolution mechanisms.

The second, more general intermediate objective involves creating healthy ecosystems that
work for all players.  A  healthy  platform  ecosystem  is  attractive  to  all  types  of  users  (i.e.,
businesses and customers/consumers), so that beneficiary network effects are utilised to the
full  extent  possible  (e.g.,  Gawer  and  Cusumano  2013).  Designing  and  nurturing  such  an
ecosystem, if left to platform operators, is a complex task akin to that of a “private regulator”
trying  to  overcome  market  inefficiencies  in  the  interactions  of  the  different  users  of  the
platform (Boudreau and Hagiu 2011). As Parker and Van Alstyne (2017) demonstrate, platform
operators do not generically  balance all  parties’  interests in a welfare optimising manner,  so
there  could  be  scope  for  intervention  by  an  “actual”  regulator.  These  aspects  together  with
insights  gained  from  related  studies  and  workshop  reports  directly  informed  our  fairness
definition with regard to its components “sustainability” and “holistic evaluation of economic
benefit”;  they imply that to achieve a healthy platform ecosystem it  is  necessary to take all
participants’ interest into account, as well as consider the dynamic and long-term aspects
(such  as  innovation,  investment  and  growth)  with  regard  to  platform  development  and
relationships between the platform and users.

Figure 5 summarises the intervention logic with the starting point of a need for increasing the
market share of European platforms.
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Figure 5: Intervention logic

Source: EY

The general strategic objective is to create the prerequisites for a flourishing European
platform industry with the intermediate objective of maintaining the trust of business users
and  creating  healthy  ecosystems  that  work  for  all  players.  Correspondingly,  the  operational
objectives are to provide a modern and fair legal environment and efficient and reliable dispute
resolution mechanisms. Important inputs in the process of identifying and implementing the
necessary policy measures are stakeholders such as the European Commission, existing
platform companies, consumers and other experts with knowledge on the issue.

4.2.2 Relevant economic dimensions

Given the goals and focus of this study as stated by the Commission, as well as the economic
background developed above, we define the following dimensions according to which we will
assess the potential impact of different policy options:

1. Investment and innovation – both by business users and platforms;

a. with regard to business users, an important channel related to trust is the
degree of unpredictability which may negatively affect planning and investment
and thereby the ability to innovate;

b. the second channel that will be taken into account is the risk of increased costs
and squeezed margins for business users;

c. the third channel (where applicable) concerns the limitation of access to data by
platforms, which may hamper innovation and raise costs unnecessarily for users;
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2. we will also take into consideration the possible societal impacts of the policy options, in
particular on consumers.

In the course of the analysis, we also take the drivers and economic rationale determining the
choice of T&Cs by platforms into account (these were included in our legal analysis in Task 3,
as well).

4.2.3 Policy Options

We  will  now  discuss  several  possibilities  with  regard  to  the  implementation  of  the  proposed
fairness benchmarks at the EU-level, as well as general arguments – i.e., arguments that are
independent of the practice in question – in favour of and against each option, based on our
legal analysis and the economic framework introduced above. The following Section will then
go into detail regarding the expected economic impact of each proposed practice-specific
benchmark, mirroring the structure of our previous legal analysis in Task 3.

4.2.3.1 Option 1 – Maintain the status quo

Maintaining the status quo is the benchmark option. This would entail taking no regulatory or
policy action at the EU level for the time being. The main issues with this approach have been
identified above, in the course of the problem definition. Looking ahead, some of the identified
problems may be exacerbated over time, e.g. as courts and regulators at the national level
seek  to  address  matters  that  come  to  their  attention  individually  (for  a  more  detailed
discussion and examples such as the booking.com MFN-case,  see Vettas 2017).  Overall,  this
would imply that market fragmentation (Commission 2015) and regulatory uncertainty for
customers and business users of (especially international) platforms appears more likely to
increase  than  to  decrease  in  the  context  of  platform  to  business  T&Cs  and  potential  legal
remedies of businesses and customers.

4.2.3.2 Option 2 – Black-list/grey-list approach at the EU-level

The  second  option  would  be  an  implementation  (i.e.,  legislation)  along  lines  similar  to  the
Council  Directive  93/13/EEC  on  unfair  terms  in  consumer  contracts,  the  goal  being  to
approximate legal settings in Member States relating to unfair terms in contracts concluded
between an online platform and its business users. It would establish a process of identifying
unfair T&Cs through a combination of general/abstract principles (e.g., derived from a specific
fairness-definition similar to the one proposed in our legal analysis) regarding unfair practices
in combination with an indicative and non-exhaustive “black list” of terms (e.g., related to the
fairness  benchmarks  identified  in  our  legal  analysis)  which  are  to  be  regarded  as  unfair.
Optionally, to grant some additional freedom in interpreting and applying the rules, one could
introduce  an  additional  “grey  list”  of  terms  which  are  considered  unfair  in  certain  clearly
defined, more problematic settings (in the spirit of Ballon and Van Heesvelde 2011), e.g., if the
platform  itself  also  competes  with  businesses  offering  products  and  services,  but  not  for
generic platform settings. Unfair terms used in a contract would then not be binding on the
business, while the contract would continue to bind the parties upon the remaining terms, if it
is capable of continuing in existence without the unfair terms.

As noted in the Extended impact assessment of the Directive, COM(2003)356 final, referring to
general principles is suitable in changing environments as markets evolve (‘future-proofing’)
and allows to avoid disproportionate prescription.  On the other hand, substantial  adjustment
effort  by the MSs would be required.  With regard to the application of  such legislation,  both
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legal practitioners and market participants could build on the experience gained from existing
EU legislation concerning T&Cs between businesses and consumers.

In the following, we will refer to this option as the “legislative implementation of the fairness
benchmarks”.

4.2.3.3 Option 3 – Self-regulation by industry participants (with monitoring)

A further option with regard to implementation would be to rely on self-regulation by industry
participants, potentially via a formal commitment – by design, this could only be obtained from
already existing, willing platforms. This type of commitment could be effective, for example, as
a coordination device if  there are multiple equilibria,  helping platforms to choose the overall
most beneficial outcome. To track that this type of approach leads improvements or outcomes
actually differing from the status-quo benchmark, a monitoring or reporting system using a
methodology similar Task 1 of this study could be employed. It would display the evolution of
the frequency of the use of practices identified as potentially unfair by a large set of online
platforms  over  time  to  derive  insights  on  the  efficacy  of  self-regulation.  Such  an  approach
would rely on platforms – including new platforms entering the market – actually deciding to
join the self-regulation process.

In terms of the assessment of the potential economic impacts of the different policy options,
this approach falls between the status-quo and the legislative option. Even in the status quo, it
is in the platform operators’ own interest to implement those fairness benchmarks which are
beneficial to their own operations. It is difficult to predict where in the spectrum between the
two alternatives discussed above the outcome of the self-regulation process would be. It is
indicative that in the public consultation, four out of five respondents dissatisfied with relations
between platforms and businesses (or about 70% of all respondents) expressed the opinion
that some degree of regulation would be required to improve the situation. With regards to the
detailed assessment in Section 3, we will therefore not explicitly take this option into account,
even though we deem that this approach could be feasible, perhaps to be complemented later
on by regulation depending on monitoring results.

4.2.3.4 Option 4 – Model contract clauses

A further implementation approach that one might contemplate is  the use of  model  contract
clauses, similar to the approach taken under the General Data Protection Regulation.
Compared to the previous alternatives, this would constitute the most intense intervention into
parties’ contractual freedom. Especially considering the dynamic market setting with new and
evolving business models, this would place a – perhaps unrealistic, see Bauer (2014) – burden
on lawmakers to anticipate future developments (with regard to technology, emerging
business models and services, consumer preferences, etc.) when designing applicable model
clauses to cover all possible business practices. In addition to this, both our legal analysis and
the economic framework identified above indicate that leaving some room for interpretation
with regard to fairness definitions and benchmarks may be beneficial; but note that this does
not preclude the introduction of specific requirements in certain contexts, e.g., regarding the
implementation of MFN-clauses or ranking criteria. In the following, we will not explicitly
consider the “positive” approach to implementing fairness benchmarks using model contract
clauses  for  P2B  T&Cs,  but  the  arguments  provided  below  would  also  apply  to  this  form  of
implementation.
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In the following detailed assessment, we will therefore be comparing the expected impacts of
option 2, the legislative implementation, with the status quo on investment and innovation
incentives as well as consumers’ welfare.

4.3 Impact assessment of policy options for practices with defined benchmarks

4.3.1 Structure of the analysis in this section

In this part of the analysis, we will assess the expected economic impact of implementing the
benchmarks proposed in Task 3 through the legislative approach described above. Starting
point  of  this  task  will  be  our  previous  qualitative  and  quantitative  results,  in  particular  the
heat-map  detailing  the  frequency  of  the  observed  practices  across  the  observed  sample  of
platforms together with our legal  experts’  assessment of  the impact of  the given practice on
business users.

4.3.1.1 Scope of this part of the study

In this part of the study, we will extend our assessment of the potential effects of the proposed
benchmarks in three ways:

1. We will consider the potential outcome of implementing the suggested benchmarks on
three distinct groups (platforms, business users and consumers).

2. In  accordance  with  the  “Think  Small  First”-principle,  we  will  particularly  take  the
interests of small businesses (both platforms and business users) explicitly into
account.  For platforms, taking the nature of  digital  business models into account,  the
distinction is not based on the number of employees, but on factors that influence their
relative bargaining power: In the following, when we refer to “large platforms”, this
therefore  applies  to  platforms  with  a  proven  business  model,  a  substantial  revenue
stream and an established market position, while “small platforms” lack some or all
of these characteristics. On the other hand, when we refer to “large business users”
we consider business users with a proven business model that is not mainly reliant on
the platform channel, while “small business users” are  firms  that  are  either  in  the
start up- or the early scale up-phase or rely on the platform fully or to a great extent
for their revenues. We therefore also take the ability of small business users to extend
their business model and become less dependent on, or independent from, the platform
into consideration.

3. We  will  place  a  particular  emphasis  on  the  incentives  of  businesses  and  platforms  to
invest and innovate using the economic framework introduced in the literature survey
as well as further empirical and theoretical results applicable to the individual practices.

Regarding the logic and methodology of this analysis: For each suggested benchmark, we
provide  both  a  discussion  as  well  as  an  impact  table  summarising  the  expected  impacts  of
introducing the suggested benchmark (implemented via a black-list approach) on the different
stakeholder groups.

For a number of practices, our legal analysis does not propose a benchmark to be implemented
(and therefore we do not provide an impact table). In these fields, we nevertheless provide a
brief analysis of the issues from an economic perspective and how the issue itself (instead of
an implemented benchmark) affects the groups of stakeholders, thereby shedding more light
on and providing an economic rationale for the rationale behind for decision not to suggest a
benchmark.
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For each practice, in the following we offer a brief introductory recap of the forms it may take
as  well  as  frequency  and  overall  impact  assessment;  where  applicable,  we  link  these
observations directly to relevant economic concepts. While some of this discussion is repetitive
with respect to the scope of Task 3 (by design), we believe that it reduces the reader’s need to
jump back and forth between sections and/or documents and increases the stand-alone
usefulness of this economic analysis.

4.3.1.2 Data availability and resulting limitations to the possible scope of this
analysis

In the following sections, we will provide an assessment of the impact of given T&C-practices
and  the  benchmarks  proposed  in  our  legal  analysis  on  different  stakeholders  in  platform
markets.  Due  to  the  nature  of  the  subject  matter  as  well  as  availability  of  data,  there  are
limitations to the possible level of detail that this assessment can take within the scope of this
study.  At  the  current  stage  of  the  process,  given  that  the  concrete  shape  and  choice  of
implementation of  any fairness rule remains by necessity uncertain,  we cannot in good faith
propose exact quantitative estimates with regard to the expected effects of these benchmarks.

The  issue  of  uncertainty  is  exacerbated  by  two  additional  factors:  The  first  is  the  lack  of
available quantitative data. While there is some information on the ranking of the seriousness
of  issues  both  from  previous  work  by  the  EC  as  well  as  the  previous  tasks  of  this  study
(especially the heatmap and impact analysis), links to quantitative measures of investment
and other outcomes by platforms and business users are lacking.  This  would,  e.g.,  require a
longitudinal panel-survey of platform companies and business users exceeding the scope and
timeline of this study. The second, additional factor is the substantial heterogeneity of firms
within the different clusters identified in the previous tasks – as the review of the literature on
platform investments revealed, the overall effects on investment may depend on, among other
things, the relative intensities of cross-group indirect network effects, which varies across
(clusters of) platforms.

Therefore, in our impact table we propose ordinal measures based on the available data and
economic  and  legal  reasoning  in  this  study.  The  ordinal  ranking  for  example  reflects  the
assessment  of  whether  a  given  benchmark  will  have  a  stronger  effect  on  small  or  large
businesses/platform operators.

4.3.2 Transparency

This  area  covers  unclear  or  overly  complicated  terms  and  conditions  imposed  by  platform
operators. In our legal analysis, we find that issues with regard to transparency are the most
frequent type of potentially unfair practise that business users encounter across all analysed
clusters; also, they have a noticeable impact on business users (rank six out of ten rated
practices).

We  propose  a  transparency  benchmark  with  regard  to  the  structure,  form  and  language  of
T&Cs demanding clear and unambiguous terms and conditions as well as some aid (such as
informative headlines) for business users to quickly understand at least the general outline of
the content.
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Table 1 summarises the expected impact of this benchmark on investment and innovation
incentives  of  platforms  and  business  as  well  as  on  consumers.  The  following  sections  then
elaborate on the specific considerations.

Table 1: Summary of impact assessment on transparency benchmark

Frequency of practice

Impact of practice on business users

Effect of benchmark on …

… Small platforms

… Large platforms

… small business users

… large business users

…  ability  of  business  users  to  be  successful  independently  of
platform

… consumers

none or very low,  low,  medium,  high,  very high. Green indicates positive and red
indicates negative impacts.

4.3.2.1 Expected impact on platforms’ incentives to invest and innovate

The proposed transparency benchmark refers mostly to the structure, form and presentation
as opposed to the content of platform T&Cs. The underlying principles of clarity and avoiding
ambiguity should generally also be in the interest of the platform operator. Nevertheless, they
impose an additional requirement or duty on platform operators that is potentially costly. For
example, there is the possibility that these principles have not been achieved in the past
because  drafting  clear  and  precise  terms  governing  complex  relationships  is  hard  and
potentially  expensive  (Anderlini  and  Felli  1994);  if  the  clarity  and  coherence  requirements
regarding  terms  are  increased,  then  this  could  increase  the  drafting  and  set-up  costs  for
platform  operators.  Depending  on  the  complexity  of  the  underlying  business  model  (and
resulting  degree  of  deviation  from  standard  T&Cs),  we  estimate  that  the  costs  of  having
external legal advisors within the EU draft transparent T&Cs might add up to no more than
50,000€, i.e., it should take a corporate law specialist at most 1.5 to 2 weeks to draft terms
even in complicated settings, while relatively standard terms should be far less expensive. This
fee would be a natural  upper bound of  the financial  impact of  a transparency benchmark on
drafting T&Cs – it resembles the hypothetical impact, if legal advice would only be required
once the transparency benchmark is in place. In itself, this range of costs should not have a
discernible impact on large existing, established platforms’ innovation and investment
incentives. On the other hand, there is a possibility that any (even small) additional cost could
have a negative impact on the ability of small businesses to operate a platform business
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model. A further issue that could result from the introduction of a legally binding transparency
benchmark that  is  enforceable  by  courts is the additional risk of lawsuits, both justified and
strategic or frivolous. Legal conflicts are costly even when they do not lead to court
proceedings, e.g., with regard to the time involved to understand and deal with the matter at
hand.  We  know  from  other  fields  that  even  low  probability  of  success-lawsuits  can  have
substantial effects on market outcomes (e.g., Koenen and Peitz 2015). Legal proceedings (or
the threat thereof) are less problematic for large platforms,  which are more likely to have
insurance or other safeguards in place.

As discussed in our legal analysis in Task 3, there may also be a strategic motive for platform
T&Cs  being  (overly)  complex:  Platforms  may  operate  in  multiple  areas,  or  anticipate  future
expansion  into  additional  fields  of  business  and  want  one  set  of  terms  to  cover  all  of  their
activities.  In  a  strategic  game  between  platforms,  this  may  even  be  considered  a  form  of
signalling or “staking claims”. We consider any related effects of a benchmark to be a purely
theoretical disadvantage: With regard to signalling competitors, wide-reaching T&Cs are surely
“cheap  talk”  in  the  sense  of  Crawford  and  Sobel  (1982),  and  do  not  signal  credible
commitment. With regard to “one size fits all” or “readiness for expansion”: Limiting effective
T&Cs12 to those relevant in a given context may impose additional costs for operators active in
many different fields; but for  an operator with the required size and capacity to expand into
other markets, this additional cost should not pose a serious obstacle to taking such a step.
Accordingly, this consideration most likely does not play any role for small platform operators.

4.3.2.2 Expected impact on business users’ incentives to invest and innovate

Intransparent  platform  T&Cs  may  affect  business  users  and  their  investment  decision  in
different ways, especially via:

· Direct costs due to assessing and mitigating resulting risks to the business user,
· Negative effects on users’ trust in the platform and the ongoing relationship with the

operator,
· Exacerbating the negative effects of other practices, e.g., by making them surprising or

harder to understand.

First,  consider  the  direct  costs  to  the  business  user  due  to  intransparent  T&Cs.  Faced  with
complex and intransparent T&Cs, business users may have to rely on legal counsel in their
attempt  to  interpret  them  correctly  and  assess  their  risk  for  their  own  business  model;  in
relation to our cost estimates above, interpreting a given set of platform T&Cs and how they
affect a given business user’s operations and risks should generally not be much more complex
than the process of drafting them, therefore a similar upper bound for the potential legal costs
applies.  Again,  with  regard  to  the  relevance  of  these  costs  for  operations,  the  size  of  the
business user plays an important role, mirroring the situation for the platform operators. For a
small user, these legal costs may be prohibitive. The suggested transparency standard would
lower the need (and costs) for costly legal advice, thereby lowering the entry barrier to doing
business  on  the  platform.  Again,  this  is  especially  relevant  for  small  firms  without  own  in-
house legal expertise.

Potentially, business users proceed onto the platform with an incomplete understanding of the
applicable T&Cs, nevertheless. This can be particularly problematic if the business user’s
investments are relationship specific, i.e., less valuable outside of the platform context. In this

12 Note that while the benchmark would affect T&Cs actually governing business relationships, clearly a wider ranging
toolbox for internal use could fulfill a similar function for many purposes.
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type of setting hold-up issues have been shown to arise (Gawer and Hendersson 2007), where
business users refrain from investing as a result. With regard to investment and innovation in
an environment involving potential hold-up, innovation and uncertainty, trust between
contracting parties can play an important role in fostering investment (Calzolari et al. 2017).
Being  forced  to  sign  complex  and  ambiguous  contract  terms  is  potentially  detrimental  to
businesses’  trust  in  platforms,  as  are  conflicts  arising  in  the  course  of  operations  due  to
disagreements concerning their content. As the results of the public consultation process show,
transparency deficiencies are one of the major problematic issues from the perspective of
business operators, who frequently stated the belief that their future activities might be
harmed  as  a  consequence  (European  Commission  2016a).  To  the  effect  that  an  increase  in
transparency fosters businesses’ trust, it could therefore immediately translate into an
improvement of investment incentives and boost innovation by businesses, both for small and
for large business users.

Beyond this direct mechanism, the transparency of T&Cs plays an additional role: As our legal
analysis  showed,  lack  of  transparency  may  exacerbate  the  impact  of  other  practices  on
businesses. Examples include per-se fair concessions to the operator which become
problematic if they are surprising to the business user because they were “hidden” within
intransparent T&Cs, or lack of transparency with regard to pricing.

Each  of  these  channels  contributes  to  a  positive  effect  of  the  transparency  benchmark  on
business users’ incentives to invest and innovate. Due to their limited capability of assessing
inside or outside legal expertise, this beneficial effect will be more pronounced for small firms.

4.3.2.3 Expected impact on consumers

The transparency benchmark would affect the structure and form of P2B T&Cs. As such, there
would be no direct effect on B2C contracts and relationships, but indirectly consumers might
benefit in the middle-term from more investment and innovation by the businesses that they
deal  with on platforms. Note that as this  makes the platform more attractive for  consumers,
this would then feed back into network effects that are beneficial to the platform itself as well
as business users.

4.3.3 Business users’ concessions to the platform operator

This area concerns terms introducing obligations to platform operators as a prerequisite for
making use of the platform. These for example can include exclusivity, obligation to market a
certain share of production through the platform or granting the operator the right to use
business users’ pictures or other copyright protected materials.13 According to our heatmap,
the practice is similarly relevant to all clusters, and its frequency is ranked seventh out of the
ten studied practices. According to its potential impact on business users, the practice is
ranked  highly  –  second  out  of  ten,  which  is  also  in  accordance  with  the  results  of  past
stakeholder consultations.

In  relationship  to  the  economic  framework  introduced  above,  this  type  of  clause  clearly
reduces the openness of a platform by introducing requirements that users have to adhere to.
On the other hand, these requirements can potentially even be in the business users’ (middle-
and  long-term)  interest  if  they  address  coordination  problems  or  other  externalities  at  the
platform level (Boudreau and Hagiu 2011).

13 A more complete list of examples is presented in Task 3.
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Our legal analysis resulted in not proposing benchmarks for this practice. In the following,
we  will  briefly  discuss  the  economic  effects  of  these  types  of  terms  on  the  individual
stakeholders.

4.3.3.1 How the practice affects platforms’ incentives to invest and innovate

At an abstract level, there are three basic motivations for implementing the type of clauses
covered by this practice:

· Rent extraction from business users
· Differentiation from competitors
· Control over data generated in the course of platform operations

The first motivation is to extract rents from business users. Vertical restraints, which are
subject to competition policy such as exclusivity and non-compete agreements, once in place,
let the business users’ outside options deteriorate, increasing their dependence on the platform
and thereby the bargaining position of the operator. The effectiveness of this channel
immediately depends on the relative bargaining power of  the platform operator vis-à-vis  the
business users: Small platform operators (without  a  dominant  market  position)  will
generally  be  less  able  to  enforce  this  type  of  clause  against  business  users,  if  the  latter
perceive it  to be costly to them, depending on their  relative bargaining power.  On the other
hand, for large platform operators, this method of rent extraction has proved highly
effective, e.g., see Vettas (2017), and has drawn the attention of competition authorities in
some cases.  In the context of  rent extraction,  this  practice therefore would only affect  large
platforms’ investment incentives, as it enables them to appropriate a higher share of the
resulting benefits. The elasticities (investment/profits) depend on the individual platform
context.

The second motivation concerns the position of the platform relative to its competitors: Price
competition between non-differentiated platforms with multi-homing tends to result in operator
(and business user) rents dissipating (see, e.g., Karle et al. 2015). Platforms therefore have a
strategic interest in possibilities to differentiate themselves from their competitors. For market-
places,  potential  means  of  achieving  this  are  somewhat  limited  and  include  design  and
appearance, service quality, performance and speed, security and reliability. Note that in the
presence  of  meta-search-possibilities,  each  of  the  advantages  can  quickly  erode.  What
remains, on the other hand, are offerings that are exclusive to a certain platform, e.g., if a
certain  type  of  design  can  exclusively  be  purchased  on  a  given  platform.  This  type  of
differentiation  can  be  a  source  of  long-run  profits  despite  competition  (e.g.,  Jullien  2012).
Being  able  to  use  this  type  of  information  (such  as  pictures)  in  the  course  of  external
communication makes the differentiation more effective. Again, the effects on overall
investment  and  competition  may  be  very  different  depending  on  whether  this  is  utilised  by
small or by large, dominant platforms. In the latter case, it acts as a barrier to entry, making
the  dominant  position  of  a  large  platform  more  permanent.  On  the  other  hand,  for small
platforms, an exclusive cooperation with a prominent business user can pave the path toward
successful market entry; examples include exclusive content on video gaming-platforms and
devices or collaborations between designers and fashion market places. This practice therefore
is  highly  dependent  on  context:  It  can  be  of  high  importance  (for  market  entry  and  initial
success of small platforms) and beneficial from a welfare perspective on the one hand, or of
smaller importance (for already successful platforms trying to retain their competitive edge)
and harmful to overall welfare.
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The  third  motivation  also  discussed  in  our  legal  analysis  in  Task  3  is  the  utilisation  of  data
generated in the process of operations of the platform. The greater discussion exceeds the
scope of this investigation and is currently the central focus of other initiatives (e.g., European
Commission 2017). Especially for platforms generating a large amount of data (e.g., on user
behaviour, transaction frequencies and prices, page views, click-through-rates, etc.), this trove
of  information  can  be  a  strategically  distinguishing  feature  as  opposed  to  other  platforms.
Paradoxically,  the  value  of  this  data  (for  each  user)  decreases,  the  more  users  it  becomes
available to, i.e., the value of this type of information is to a large extent founded in the fact
that  one  set  of  actors  can  make  use  of  it while others cannot. In the existing regulatory
context, there are first user- and customer-driven developments that recognise the value that
this data represents, e.g. by giving users (more) control over how and by whom data can be
used. This is a potential pathway for differentiation and market entry for new
platforms even in contexts in which there are otherwise dominant established competitors,
such as the online search market (consider, for example, the case of duckduckgo).

4.3.3.2 How the practice affects business users’ incentives to invest and innovate

The direct effects of this type of practice on business users’ innovation incentives are negative
if we consider their interactions with large platforms:  Lower shares of  the overall  profits
generated on the platform, higher dependency and an increased hold-up risk each respectively
dampen the willingness to invest into (platform-specific) activities. Clearly, the opposite holds
for (voluntary) exclusive arrangements with platforms. Therefore, due to their respective
relative bargaining positions, this practice will have a stronger negative impact on small
business users than on larger established firms with better outside options.

Here,  it  is  further  useful  to  briefly  consider  the  relative  strength  of  cross-group  network
effects,  to  underline  the  importance  of  the  particular  (platform)  context  in  assessing  this
business practice. If the relative importance of businesses and their investments for the
platform is  large,  then it  is  in the interest  of  the platform operators’  to take business users’
investment incentives into account to a strong extent (Belleflamme and Peitz 2010) – possible
examples for this include the relationship between (high-profile) content producers and media
streaming platforms; here, the importance of content is so fundamental that platform
operators have started to undertake their own “upstream” investments, becoming content
providers  themselves.  On  the  other  hand,  the  risk  of  business  users  being  squeezed  by
operators is much stronger if platforms compete mainly for customers, which applies to the
context of  market-places,  particularly,  as well  as for  most empirical  settings covered by this
report. As to the motivation of using this type of practice to achieve differentiation between
competing platforms: This can be in the long-run interest of business users themselves, to the
extent  that  differentiation  between  platforms  can  increase  the  overall  amount  of  profits
available to platforms and businesses (to the potential detriment of customers).

With  regard  to  the  utilisation  of  data  generated  by  the  platform  and  the  ownership  of  a
customer relationship, there are complex trade-offs involved. First, consider customer
information.  On  the  one  hand,  data  on  own  transactions  is  crucial  for  any  effort  of small
business users to extend their activities on and outside of the platform, especially by building
and maintaining a customer base. As a natural default, this information should therefore be
available to businesses. But even here, platform operators may have legitimate reasons to
deviate  from  the  default  and  restrict  access,  e.g.,  to  limit  (perceived)  SPAM  issues  for
customers interacting on the platform. In such cases, business users may be willing to concede
the information on transactions.
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Beyond the data regarding own transactions, being able to access “similar” customers to those
who  have  purchased  products  or  services  from  a  business  customer  is  valuable,  but  the
platform operator has a legitimate reason to control this information. Finally, information on
transactions (instead of just list prices, for example) carried out by other business users could
be a valuable aid in price-setting and marketing efforts.

These concrete cases underline the issue with regard to utilisation and value of data raised in
the previous subsection: Assuming that individual businesses are relatively small compared to
the  platform,  each  user  would  have  an  incentive  to  obtain  and  use  these  types  of  data  for
activities  both  on  and  outside  of  the  platform.  They  would  each  privately  benefit,  while  the
effect  on  the  platform  of  a  single  user’s  activities  would  be  mostly  negligible.  On  the  other
hand, once the data becomes completely freely available to all users for any kind of use, then
the competitive advantage it conveys and thereby its value would erode.

4.3.3.3 How the practice affects consumers

Overall, this type of practice could have both adversarial as well as beneficial results for
customers. In settings in which platforms compete intensely for customers, platforms request
concessions from business users that are ultimately beneficial to customers, to make their
offerings more attractive. On the other hand, the strategic objective of reducing the intensity
of cross-platform competition could result in higher prices, all else given, to the detriment of
consumers.  To  the  extent  that  this  would  be  counter-balanced  by  more  differentiation  and
diversity in offerings, the overall effect on consumers depends on their preferences with regard
to product and service diversity.

4.3.4 Business users’ concessions to platform customers

This area concerns terms introducing obligations to platform customers as a prerequisite for
making use of the platform. These in particular relate to the prices offered to customers, e.g.
best price guarantees or “most favoured nation clauses” (MFN), which have drawn
considerable interest  from antitrust  scholars and practitioners as a form of  vertical  restraint,
see in particular Boik and Corts (2016) and Ezrachi and Stucke (2015). Some Member States
have already begun to individually address the use of this type of clause in the case of market
leading platforms for this reason, see e.g. Vettas (2017).

According to our heatmap, the practice occurs significantly more frequently in two particular
clusters: E-commerce market places and mobile/digital software application stores; in both of
these clusters, there are relatively strong indirect network effects (compared to the other
clusters) from consumers to businesses in the sense of Belleflamme and Toulemonde (2017),
which gives platforms a motive to place a higher emphasis on customers’ interests. The overall
impact of this practice on business users was ranked highest of the considered practices.

Again, this type of clause reduces the openness of a platform by introducing requirements that
users have to adhere to; since they limit the businesses’ ability to design their own pricing
strategy across their offerings on and outside the platform, these requirements are especially
salient.

Our legal analysis resulted in not proposing any benchmarks for this practice. In the
following,  we  discuss  the  economic  effects  of  these  types  of  terms  on  the  individual
stakeholders.
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4.3.4.1 How the practice affects platforms’ incentives to invest and innovate

Especially if there are strong indirect network effects emanating from the consumer side (i.e.,
a critical mass of consumers is required for the success of the platform), the platform operator
faces  a  dilemma:  In  principle,  in  its  role  as  an  intermediate,  the  platform  cannot  directly
influence some of the most important parameters for its own success: Quality and price of the
goods  and  services  that  are  exchanged.  By  employing  this  practice,  the  platform  operator
creates  rules  that  rather  directly  address  this  issue.  Especially  if  the  consumer  side  is
important for middle- and long-term overall success, the operator will put a relatively large
weight on consumers’ interests to attract them and help the platform grow to critical mass (in
the early stages) or  to retain its  position.  Depending on the stage of  the platform life-cycle,
this  type  of  practice  can  therefore  be  pro-competitive  by  helping small platforms to
overcome disadvantages vis-à-vis established platforms (Zhu and Iansiti 2012), or it can be
anti-competitive  if  used  by  a large platform/market leader to cement its competitive
advantage.  With  regard  to  the  platform  eco-system,  if  the  platform  operator  internalises
customers’ interests, this can be conducive to overall efficiency (business users may
individually want to deviate, e.g., offer price rebates through other channels, to obtain short-
term gains).

With regard to the specific instrument of “best-price-guarantees” or MFN-clauses there is a
more specific economic mechanism which may justify their use: addressing a potential free-
riding issue. Listing on an online platform can be a way for business users to gather attention,
especially if the platform has invested in advertising or interface design to become more
attractive to consumers. For transaction fee-based platforms, business users have an incentive
to channel the actual purchases away from the platforms – with the easiest way of achieving
this being to offer lower prices elsewhere (especially on their own websites). If this is
undertaken systematically, it undermines the platform’s investments into advertising and
maintenance and improvement of  its  own website.  MFN-type clauses are an effective way of
overcoming this free-riding problem, especially for large platforms with substantial marketing
outlays.

Both  of  the  issues  discuss  above  show  channels  of  how  this  practice  enhances  platform
operators’ investment incentives and, by favouring and attracting customers to the platform,
can  potentially  improve  overall  outcomes  from  a  dynamic  perspective.  The  downside  is  that
dominant platforms can reinforce their market position to the detriment of both business users
and, in the long run,  customers.  Competition-policy instruments allow a flexible approach to
regulating the use of this instrument based on the platforms’ competitive position, which has
already been (in our view) successfully implemented by Member States in the case of different
leading online travel agencies, taking the characteristics of local markets into account. The
competition authorities in Sweden, Italy and France have, e.g., obtained commitments from a
leading online hotel agency against employing a certain set of clauses (for example, requiring
hotels  to  offer  better  or  equal  room  prices  than  via  competing  online  travel  agents  or
preventing hotels from offering discounted room prices via offline channels or in the context of
loyalty  programs).  In  a  similar  case  involving  a  different  leading  online  hotel  platform,  the
German competition authority (Bundeskartellamt) has completely prohibited the use of MFN
clauses by the firm.14

14 See December 2013 decision B9-66/10.
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4.3.4.2 How the practice affects business users’ incentives to invest and innovate

Many of the arguments put forward with regard to business users’ incentives for the previous
practice hold here analogously. The effect of clauses demanding any form of price guarantees
on businesses is direct and immediate, since it limits their strategic choice with regard to one
of the most important decisions that they can make. If this type of measure is enforced by
dominant  platforms  demanding  high  commissions,  there  will  be  two  sources  of  pressure  for
business users’ margins.

Technological developments may have a similar effect on the ability of business users to price
differentiate across different online channels:  In many of  the relevant markets automated or
online price-comparisons are already the norm or in the process of becoming the norm. Then,
a central remaining issue for businesses is optimal dynamic pricing, i.e., how to deal with
unsold contingents nearing decay (e.g., hotel-rooms; trips; airplane seats). To the extent that
this issue cannot be solved (only), investment and innovation incentives by business users
suffer. If this practice is used to discourage business users from product and service
differentiation (Belleflamme and Toulemonde 2016), this issue is clearly further exacerbated.

4.3.4.3 How the practice affects consumers

Typically, this practice is employed with the aim of attracting more consumers to the platform
by making it more useful or valuable (e.g., since there is less pressing need to compare prices,
etc.). In the short run, consumers therefore directly benefit from this type of clause (which
means that business users benefit from indirect network effects). In the long run, issues of
market dominance could be reinforced by this type of vertical restraint – note that this should
be directly addressed through competition policy measures.

4.3.5 Terms dealing with intra-platform competition

This  area  concerns  terms  which  allow  preferential  treatment  of  business  users  in  return  for
concessions or payments to the platform operator. The most obvious example is a more
prominent display of a given user on the platform site in return for payment. According to our
heatmap, this practice occurs significantly more often in three of the clusters under
consideration: Search engines, software application stores and e-commerce market places.15

Each of these clusters have in common that they involve long tails, with more offers (or search
results) competing for customers’ attention at any given time than customers can actually view
or compare. This makes a more prominent display (or time-window for awareness) a valuable
strategic  commodity  for  businesses  (see,  e.g.,  Essling  et  al.  2017).  The  assessment  of  the
overall impact of this practice on business users assigns it the lowest rank (ranked tenth out of
ten).

Our legal analysis resulted in not proposing benchmarks for this practice. In the following,
we  will  briefly  discuss  the  economic  effects  of  these  types  of  terms  on  the  individual
stakeholders.

4.3.5.1 How the practice affects platforms’ incentives to invest and innovate

The competitive settings on online platforms can be extremely fierce: Since barriers to entry
for  business  users  are  relatively  low,  a  lot  of  offerings  are  competing  for  the  attention  and
spending of customers. As described in the following sub-section, business users display a

15 The latter include hotel and accommodation platforms.



108

substantial willingness to pay to benefit from receiving a higher attention share. Especially for
platforms  not  charging  a  listing  fee  (be  it  for  strategic  reasons,  such  as  attracting  a  critical
mass of business users, or because the average business user generates very little revenue)
extracting (part of) this willingness to pay can be an essential part of a platform’s business
model,  enabling  growth  or  continued  operation.  Considering  the  potential  effects  of  limiting
this strategic option for platforms: Large platforms employing  this  type  of  mechanism are
more  likely  to  be  able  to  compensate  for  the  loss  of  this  possibility  via  alternative  revenue
streams, e.g. from fees or from advertising. As opposed to this, small platforms relying on
revenues from preferentially treated users are less likely to be able to increase their fee or
advertising revenues. Therefore they would likely be harder hit by losing this possibility. Note
that  among  the  platforms  observed  in  the  empirical  research  for  this  report  (especially  the
heatmap), those using paid-for placement would all be currently categorised as large
platforms.

Further, in the current setting, in which there is starting to be more widespread understanding
of and backlash against “sponsored search results” etc., voluntarily and expressly refraining
from using this mechanism can be a way in which new platforms are able to differentiate
themselves from existing competitors – again, we can observe this type of business model in
the realm of search engines arising, already, with firms considering this a relevant dimension
along which they compete (Hagiu and Jullien 2014).

4.3.5.2 How the practice affects business users’ incentives to invest and innovate

In settings in which this practise occurs most often according to our heatmap, a multitude of
offerings (including “long tails”)  are common. Due to the mechanisms of  allocating attention
that are employed, highly asymmetric outcomes with regard to market success are possible, as
popular  offerings  can  ride  a  self-fulfilling  wave  of  success  (e.g.,  Brynjolfsson  et  al.  2010).
Especially for small business users, achieving a critical growth path is a central objective in
scaling up and achieving a business model  that  is  sustainable in the long run.  The empirical
evidence shows, that firms are willing to incur substantial expenses (in the form of advertising,
search engine marketing or in order to make the entry into “most popular” lists) up front, in
order to increase the chances of becoming a focal point of attention; though on average or in
expectation the payoff to them is negative, as Bresnahan et al. (2016) show.

In their empirical study, video-game developers buy advertising space in popular rival games
to  entice  players  to  download  their  apps,  so  that  their  ranking  in  “most  purchased”  lists
reaches a certain critical level. A presence on the “most purchased” list (in various stores for
applications)  is  associated  with  spikes  in  revenues  both  immediately  and  after  a  delay.  The
study shows that attention or the possibility to be noticed is a valuable commodity, especially
for new businesses that cannot rely on an existing customer base or other network effects,
who are therefore willing to (over-)spend on obtaining this. Here, even if the platform operator
does  not  offer  a  direct  way  of  paying  for  higher  rankings  or  preferential  treatment,  the
immense willingness to pay lets less direct mechanisms (involving additional costly frictions) to
achieve this same result arise.

The  example  of  video-game  apps  in  Bresnahan  et  al.  (2016)  is  informative  in  two  ways.  It
shows how this type of spending by businesses is on average wasteful in the observed market,
on the one hand. On average, the developers indirectly paying for a better placement through
advertising in other apps are not able to recover the associated costs through higher sales. On
the other hand, according to the findings of the study it is the prospect of achieving
“superstar”  status  that  drives  investment  into  developing  applications  for  the  developers  on
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the platforms that were studied in the first place. This also reflects the more general insights
by Brynjolfsson et al. (2010).

Overall, as long as this type of “accelerator” is open to all business users symmetrically, this
simply becomes a further strategic option in competing on a given platform. In the context of
app stores, in which the value derives mainly from achieving a position on the list for the first
time, while satiation sets in over time, this process contributes to overall churn and benefits
new products and businesses,  as  in  the  empirical  application  referred  to  above.  In  the
classical search context, where non-digital products and services are concerned, their higher
available budget and incentive to retain competitive advantages may make spending on this
practice more attractive to large business users.

4.3.5.3 How the practice affects consumers

Depending on the setting, the effects of this practice on consumers can range from a nuisance
(e.g., if the “sponsored” search results are clearly distinguished, but take up time and
attention in the course of searches) to a more serious issue: For consumers who are not able
to  discern  manipulated  outcomes,  they  may  mistake  a  higher  ranked  product  or  service  for
being  better  suited  to  them  –  resulting  in  sub-optimal  matches.  Note  that  this  reduction  in
utility  is  at  least  partially  internalised by profit-seeking platform operators (Hagiu and Jullien
2014).

4.3.6 Pricing clauses

With  regard  to  this  area,  two  potentially  unfair  pricing  practices  were  considered.  First,
intransparent pricing clauses with regard to the platform itself or additional services. This
pricing practice is directly addressed through the transparency benchmarks discussed above.
The  second  pricing  practice  considered  here  involves  clauses  which  enable  the  platform
operator to raise prices unilaterally without or on very short notice. According to our heatmap,
this practice occurs relatively often overall (ranked sixth out of the ten considered practices).
Across the clusters, a somewhat higher frequency is observed for digital advertising, content
and social media platforms as well as E-commerce market places. The impact assessment
shows that it is among the higher impact practices for business users (ranked fourth out of
ten).

As  a  result  of  our  legal  analysis,  we  proposed  a  fairness  benchmark  with  regard  to  price
increases that ensures that price increases must be communicated in a timely and
transparent manner to business users, and must provide for a notice period that allows
termination of the agreement prior to the increase becoming effective.

Table 2 summarises the expected impact of this benchmark on investment and innovation
incentives  of  platforms  and  business  as  well  as  on  consumers.  The  following  sections  then
elaborate on the specific considerations.

Table 2: Summary of impact assessment on pricing clauses-benchmark

Frequency of practice

Impact of practice on business users

Effect of benchmark on …
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… Small platforms

… Large platforms

… small business users

… large business users

… ability of business users to be successful independently of
platform

… consumers

none or very low,  low,  medium,  high,  very high. Green indicates positive and red
indicates negative impacts.

4.3.6.1 Expected impact on platforms’ incentives to invest and innovate

In the context of this practice, it is particularly helpful to consider how the platform operator
might be “harmed” by the suggested fairness benchmark. Any business model that relies on
not communicating price-increases transparently to contractual partners is highly problematic
per se.  There  are  some  organisational  or  technical  requirements  with  regard  to  this  type  of
communication to users, which may involve minor costs (which we consider to be negligible
compared to overall costs of operating the platform).

Next,  focus  on  the  second  part  of  the  benchmark,  allowing  for  a  sufficient  notice  period  to
allow  the  business  partner  to  terminate  the  agreement  prior  to  price  changes  taking  effect.
Platform operators would suffer  from this  benchmark to the extent that their  price-increases
do not take effect immediately (in other words: they would have to plan their pricing strategy
further in advance and announce increases accordingly). For expected price increases, this
should not entail any substantial disadvantage, unless business user behaviour would be
affected by an early announcement (i.e., price changes not taking effect immediately)
differently, e.g., raising the occurrence of termination as a result.

Finally,  the  following  example  emphasises  why  the  underlying  business  practice  has  to  be
considered unfair in certain circumstances: If it takes business users a certain amount of time
to organise the switch from a platform to another venue. In the current setting, where price
changes take effect immediately, the user is completely captive to the platform (which might
anticipate termination) for this period of time, during which it can extract additional rents –
this  even  gives  the  platform  an  incentive  to  introduce  “surprising”  price  increases.  After
implementation of the benchmark, the platform loses these additional rents that would have
accrued during the “captive” period, since the price would remain fixed during this time. This
motivation is unfair according to our definition, because it elevates short-term gains (during
the captive period) over the benefits of the ongoing business relationship.

4.3.6.2 Expected Impact on business users’ incentives to invest and innovate

This  has  to  be  put  into  perspective  compared  to  the  detrimental  effects  of  surprising  price
increases on business users. For small businesses that are completely reliant on the
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platform,  the  charged  prices  may  be  a  central  cost  factor  that  directly  affects  their  overall
commercial viability – sudden increases may therefore completely undermine their business
model without giving them any opportunity to react. A notice period therefore gives them the
chance to successfully transfer their business while remaining operational in the interim.

Generally, one-sided price uncertainty is not conducive to platform-specific investments by
suppliers.  In  addition  to  the  increase  in  perceived  risk  in  general,  there  is  potential  for  a
particularly  drastic  form  of  the  hold-up  problem:  Let  us  assume  (reasonably)  that  the  time
required by the business user for switching away from a platform successfully is dependent on
her platform-specific investment. This could be the development effort put into designing the
appearance  of  the  offerings  or  platform-specific  human  capital  acquired  through  training  or
selective hiring.  Then by investing,  the business users increases her required switching time
and exposure to sudden price increases and, concurrently, exacerbates the potential hold-up
problem she faces with regard to the platform operator. As a result, her investment incentives
are reduced. This issue is either completely (if the notice period exceeds the period required
for switching) or partially mitigated by the suggested benchmark.

4.3.6.3 Expected Impact on consumers

Depending on demand elasticities and the relative sizes of indirect network effects, customers
have  to  bear  a  smaller  or  larger  share  of  the  price  increase  by  the  platform  operator,
depending on the ability of business users to pass it on – with regard to the timing, the type of
clause we suggest for price increases is typically in place for relationships between businesses
and consumers, so they are temporarily protected. Given that the benchmark would mainly
induce operators to announce their price changes earlier (while, in principle, the price schedule
could stay exactly identical) the requirement to announce (upstream) price increases should
not affect customers to a large extent. In the dynamic view, customers are likely to benefit
from  improved  investment  incentives  for  business  users  leading  to  better  products  and
services.

4.3.7 Imbalance concerning platform operator’s performance

This practice covers four distinct areas:

1) The platform operator’s right to unilaterally change the terms and conditions.

2) Terms limiting business users’ legal options in contractual disputes vis-à-vis the
platform.

3) The platform operator’s  right to delist  users’  offerings for  causes other than objective
illegality or conflict with public policy.

4) Limitations  to  the  data  that  the  business  user  can  access  which  is  relevant  to  her
products or services.

According to our heatmap, these practices occur with a high frequency (ranked second out of
ten). We observe particularly high frequency scores both in the cluster of app stores and online
‘industrial platforms’. Since for both of these clusters, the role of investment and development
by business users is high, it is particularly important to consider adverse investment incentives
resulting from this practice – the general assessment of the impact on business users by our
legal  experts ranks the practice fourth out of  ten that were compared. Corresponding to the
areas outlined above, the following fairness benchmarks were suggested:
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Benchmark:

Ad 1): Obligation for the operator to prominently communicate the change and grant
a notice period allowing business users to terminate the agreement prior to changes
becoming effective. Ad 2): We suggest a benchmark prohibiting clauses that restrict
business users’ rights to legally challenge the content or interpretation of the agreement.
Ad  3):  The  operator  has  to establish clear and objective rules and mechanisms
governing the delisting of  offerings.  Ad  4):  With  regard  to  data  access, access to data
regarding the transaction shall be provided to business users; further, there should
be a clear and transparent clause on data access or a separate data policy.



113

Table 3 summarises the expected impact of this benchmark on investment and innovation
incentives  of  platforms  and  business  as  well  as  on  consumers.  The  following  sections  then
elaborate on the specific considerations.

Table 3: Summary of impact assessment on performance imbalance-benchmark

Frequency of practice

Impact of practice on business users

Effect of benchmark on …

… Small platforms

… Large platforms

… small business users

… large business users

…  ability  of  business  users  to  be  successful  independently  of
platform

… consumers

none or very low,  low,  medium,  high,  very high. Green indicates positive and red
indicates negative impacts.

4.3.7.1 Expected impact on platforms’ incentives to invest and innovate

In a quickly developing and changing business environment, the task of setting up a static set
of terms and conditions governing not only the current but all possible future contingencies is
clearly  impossible.  Moreover,  if  platform  operators  attempt  to  achieve  this  goal  or  for  any
efforts in this direction, there is a high likelihood that transparency and conciseness of the
overall  terms  will  suffer  in  the  course  of  the  exercise.  This  introduces  a  direct  trade-off
between the aim of  transparency of  terms and restrictions with regard to the practice under
consideration here. Being able to react to new developments by changing and amending the
terms is therefore not only in the interest of the platform operator, it may also contribute to
keeping the current set of terms more concise and transparent. Therefore, instead of limiting
the  possibility  of  the  operator  to  change  the  set  of  terms,  our  benchmark  would  introduce
requirements with regard to communication of any changes as well as the period after which
these  terms  can  become  effective.  Overall,  we  would  expect  only  minor  repercussions  from
this type of change, except for cases in which an immediate change of terms is required due to
drastic  market  developments  or  sudden  changes  to  the  environment  (e.g.  reacting  to  cyber
security  threats).  Similarly  to  above,  the  ability  of small platforms to comply with this
standard may be lower due to the lack of availability of legal expertise.

Limiting business users’ legal options in disputes with regard to contractual obligations appears
to be conducive to the operator’s investment incentives at the first glance. Legal disputes are a
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drain on both financial and time resources which can be otherwise applied. On the other hand,
depriving business users of this option does not actually solve the underlying issues or conflicts
(whether real or as perceived by businesses). As a result, businesses have to take recourse to
other options, such as switching to another venue or trying to build a case that a more serious
infraction has taken place. Blacklisting this particular term and condition therefore should not
have a serious effect on either large or small platform operators overall.

Next, consider the operator’s ability to delist certain businesses offerings on a case-by-case
basis,  even  if  there  is  no  legal  violation  that  can  be  stated  as  a  cause.  This  mechanism  is
especially  problematic  in  a  certain  setting,  i.e.,  if  the  platform  operator  offers  competing
products or services – this type of situation led to substantial complaints in the context of the
consultation process. Here, the operator has an immediate profit motive to reduce effective
competition to own products. This practice has to be considered to be particularly unfair in this
context, as it completely undermines the business relationship.

There  are  other  potentially  legitimate  reasons  for  the  delisting  of  offerings  which  are  more
aligned with the interests of the entire platform ecosystem: Technological development may
make  certain  products,  services  or  apps  obsolete  over  time.  These  offers  may  clutter  the
platform, making it harder for users to find up-to-date alternatives. Further, their continued
success may make developers and firms reluctant to invest into improved versions, instead
continuing to milk their “cash cows”. This can be a particular problem if, taking the example of
applications, new capabilities of complementary hardware are therefore not utilised, limiting
the hardware’s utility as a result. A case in point is Apple’s introduction of the mobile operating
system iOS 11, which no longer supports legacy 32-Apps, in September 2017. This step
eliminated  a  large  number  of  applications  from  the  firm’s  app  store.16 Our suggested
benchmark would allow a non-discriminatory removal of offerings from a platform using a clear
and  pre-defined  process  according  to  objective  rules  (as  in  this  example),  while  it  would
preclude a case-by-case removal of competing applications or services.

In  the  case  of  third-party  complaints  against  a  given  listing,  it  would  shift  some  of  the
informational  burden  back  to  the  platform  operator,  which  might  lead  to  an  increase  in
operational costs – while this should not pose a serious problem for large platform operators
(e.g.,  due  to  the  possibilities  of  automation), small platforms may be relatively more
exposed to the associated cost increase.

The  fourth  issue  discussed  in  the  context  of  this  practice  concerns  the  availability  of  data
collected  by  the  platform  to  business  users.  As  discussed  above  already,  the  collection  and
analysis of data constitutes an important competitive advantage for platform operators. A
limitation thereof could reduce the ability to achieve differentiation from other platforms and,
as a result, a platforms willingness to undertake investment. On the other hand, there are no
reasons to solely attribute the ownership of information with regard to the transaction between
business  users  and  customers  to  the  intermediary,  i.e.,  platform  owners.  Defining  and
implementing clear data policies may initially be associated with some costs.

4.3.7.2 Expected impact on business users’ incentives to invest and innovate

As discussed above, any source of uncertainty and risk that could be mitigated by the platform
(but is not) reduces businesses’ willingness to carry out platform-specific investments. A more
transparent  process  of  changing  and  amending  terms  and  conditions  would  therefore

16 See, e.g., https://www.wired.com/story/the-ios-11-32-bit-appocalypse-isnt-actually-that-bad/.
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contribute to a better environment for investment. Similarly, the practice of limiting legal
options for addressing contractual performance issues exacerbates hold-up issues from the
perspective of  business users – the benchmark prohibiting this  type of  clause would thereby
also help to improve investment incentives. Notice periods grant business users additional
flexibility if they decide to move their operations as a reaction to changed T&Cs.

The delisting of offerings resembling embodied effort and investment by businesses is
obviously a particularly sensitive issue.  A transparent,  objective rule for  this  type of  step by
the  platform  is extremely important for small and large businesses, to protect
investments and value of offerings and to guarantee the perception of a level playing field for
all competition on the platform.

Allowing  the  operator  to  delist  offerings  due  to  objective  reasons  reduces  a  platform’s
openness, but nevertheless the benchmark allows it under the specified conditions. Note that
this  kind  of  step  can  in  general  even  be  beneficial  for  business  users’  incentives  to  invest.
Platforms can indirectly exert control over the quality of new offerings that are listed by, e.g.,
imposing minimum quality standards. This minimum enforced quality clearly depends on the
date of listing – over time, as the technology-frontier advances, offerings that were innovative
at the time of their listing become obsolete. If business users do not delist these offerings on
their own (perhaps due to the fact that there is little or no private cost involved to maintaining
the listing, while still generating some revenues), the only way to have them removed is
through actions carried out by the platform. As described above, the entire platform ecosystem
benefits from a reduction of “clutter”, since customers have to search through and compare
fewer,  more  relevant  offerings.  If  these  steps  are  scheduled  or  announced  in  a  clearly
communicated fashion, they further give developers and business an incentive to invest in
their offerings and keep them up to date. Therefore the effect of this type of practice on the
investment incentives of businesses may even be positive. But note that it cannot on average
be in their commercial interest overall, because revealed preference shows that leaving these
offerings  online  is  optimal  for  them  without  the  added  pressure.  Further,  there  may  be
information issues with regard to the assessment of  which offerings are truly outdated,  with
the  assessments  of  businesses  (who  may  be  better  informed)  diverging  from  those  of  the
platform. The associated risks, e.g., if development capacities are limited and not every project
can be updated in time, will generally be larger for small businesses.

The last issue concerns the availability of data generated in the course of the operation of the
platform to its business users. This data includes both the information on a) interactions with
customers by the business user herself, as well as b) other dealings of customers with other
businesses on the platform as well as c) characteristics of the customers themselves which can
be  learned  from  data  they  provide  to  the  platform  directly  or  from  their  general  behaviour
while active on the platform. Note that of these three types of information, only a) would be
available to a given business user using any other sales’ channel.

4.3.7.3 Expected impact on consumers

Of the benchmarks set  out for  this  practice,  customers will  probably be most affected in the
context of rules governing the delisting of offerings. By creating a more level playing field for
offerings on the platform and enhancing competition, the quality and/or price of offerings for
consumers should improve over time. The suggested benchmark should also improve the
reliability  (with  regard  to  availability,  for  example)  and  thereby  trust  of  consumers  in  the
platform’s offerings.
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The additional investment incentives exerted through “planned technological obsolescence”
have  two  countervailing  effects:  On  the  one  hand,  customers  benefit  from  a  faster  pace  of
technological advances as well as new and improved offerings. On the other hand, in certain
areas  highly  relevant  to  consumers,  their  complementary  hardware  is  affected  by  the  same
mechanism, forcing them to upgrade and purchase new hardware at a rate that may be faster
than they would otherwise prefer.

4.3.8 Liability

This practice can be summarised as covering the following distinct areas:

1) Clauses shifting liability risks within the contractual relationship between operator and
business users by either limiting the operator’s liability or increasing enforcement costs
for business users.

2) Clauses introducing penalties for contractual non-compliance irrespective of actual
damages arising.

3) Clauses excluding the business users’ right to withhold payment in case of the violation
of platform operators’ obligations.

4) Disclaimers of liability for wrongful deletion of business users’ content.

According to our heatmap, these practices occur with a relatively high frequency across all
clusters (ranked third out of  ten overall).  The general  assessment of  the impact on business
users  by  our  legal  experts  ranks  the  practice  fifth  out  of  ten  that  were  compared.
Corresponding to the areas outlined above, the following fairness benchmarks were suggested:

Benchmark:

Ad 1): Clauses excluding or limiting operators’ liability in cases beyond slight negligence should
be considered generally unfair. Mechanisms increasing the burden of businesses when
enforcing  liability  damages  that  are  surprising  or  uncommon  would  be  covered  by  the
transparency benchmark introduced previously. Ad 2): The benchmark prohibits contractual
penalties. Ad 3): As this option mirrors the previous benchmark from the other perspective, we
consider  no  intervention  necessary  in  this  regard.  Ad  4):  The  operator’s  liability  has  to  be
linked  to  adhering  to  clear  and  objective  rules  and  mechanisms  governing  the  delisting  of
offerings (see previous section).
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Table 4 summarises the expected impact of this benchmark on investment and innovation
incentives  of  platforms  and  business  as  well  as  on  consumers.  The  following  sections  then
elaborate on the specific considerations.

Table 4: Summary of impact assessment on liability benchmark

Frequency of practice

Impact of practice on business users

Effect of benchmark on …

… Small platforms

… Large platforms

… small business users

… large business users

…  ability  of  business  users  to  be  successful  independently  of
platform

… consumers

none or very low,  low,  medium,  high,  very high. Green indicates positive and red
indicates negative impacts.

4.3.8.1 Expected impact on platforms’ incentives to invest and innovate

Liability rules can be seen as a natural extension of the contractual obligations discussed in the
previous section. At first glance, it would appear to be highly beneficial to operators to shift as
much liability risk as possible towards business customers. Similarly, contractual penalties may
seem  like  a  way  of  enforcing  platform  interests  in  a  fast  and  effective  way.  Again,  though,
businesses will  react  to this  as far  as possible by either taking their  operations elsewhere or
finding other instruments (such as publicity measures) to protect their interests. In this
context, considering the relative bargaining powers of the parties that are involved is further
required for the detailed assessment. Small platforms (lacking a dominant market position)
will  generally  be  less  able  to  enforce  either  highly  asymmetric  liability  rules  or  contractual
penalties in their dealings with business users than large platforms with their higher relative
bargaining power. Due to the first constraints mentioned, the effect of this benchmark on large
platforms is expected to be small, while the effect on small platforms will  therefore  be
negligible.

With regard to the general platform ecosystem, all parties should have an interest in allocating
liability in a way that minimises overall avoidance costs and thereby achieving an efficient
outcome (Green 1976) – it appears highly unlikely that this is the case if one side can rule out
liability even if gross-negligence (i.e., behaviour that should have been avoided at little cost)
has occurred. Further, first-best efficient risk sharing between parties should take their relative
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sizes into account (see e.g. Kihlstrom and Laffont 1979). Settings, in which large platforms
deal mainly with SMEs and the platforms shift major liability risks to platform participants do
not  adhere  to  this  principle.  Finally,  it  appears  logical  after  the  discussion  in  the  previous
section to link the liability for deletion of content to the rules governing when content can be
removed  from  the  platform,  as  the  benchmark  proposes.  In  this  regard,  the  suggested
benchmarks should therefore have little or no negative impact on platforms’ incentives to
invest.

4.3.8.2 Expected impact on business users’ incentives to invest and innovate

Overall, the benchmarks address instances in which platforms shift liability risks on to business
users to an extent that has to be considered unfair, especially in cases in which the platform
operator behaved with gross negligence. This reduces the business users’ level of uncertainty
and their base-line risk in the course of their operations, which potentially enables them to
undertake additional risky investments. The actual impact of the platform depends on the
extent to which platforms were originally  able to actually  enforce these terms, therefore the
positive  effect  should  be  larger  for small business users than  for  large  ones.  Parallel
reasoning holds for the effects of the fairness benchmark that operators cannot stipulate and
enforce contractual punishments, with small business users having stronger exposure to this
type of risk.

Our legal analysis further suggests that platform owners should retain the right to exclude
business users’ withholding rights, which limits business users’ options of enforcing their claims
toward platforms.

4.3.8.3 Expected impact on consumers

There are two direct interests of consumers that should be considered in this context. The first
interest is the overall quality of service, i.e., events triggering liability towards consumers
should  be  avoided  as  far  as  possible.  This  is  achieved  with  a  higher  likelihood  if  overall
avoidance costs are minimised through efficient risk allocation. Generally, it appears likely that
the  benchmarks  as  formulated  can  be  considered  a  step  towards  achieving  this  goal.  The
second interest is that in the case of such an event occurring nevertheless, liability claims of
the consumer can be met financially by the counterparty (i.e., a large platform instead of small
individual SMEs).

4.3.9 Terms causing practical difficulty for users to change the platform

In our legal analysis of this practice, the focus was on the following type of term:

1) Terms  denying  business  users  the  right  to  obtain  sales  or  customer  data  after
termination.

2) Platform operators’ involvement in the performance of the contractual relationship
between the business user and his customer.

According to our heatmap, these practices occur with rather low frequency (ranked tenth out
of ten overall), with the exception of online industrial platforms, where the practice is observed
somewhat more often.  The general  assessment of  the impact on business users by our legal
experts ranks the practice sixth out of ten that were compared. With regard to sales and
customer data, a benchmark would demand for this information to be provided to
business users at termination, but this information should in principle be available to the
business throughout the operations on the platform in any case in part due to the benchmark
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introduced  above,  the  same  holds  for  the  data  policy.  With  regard  to  direct  involvement  in
dealings between business users and customers, no benchmark was suggested.

Table 5 summarises the expected impact of this benchmark on investment and innovation
incentives  of  platforms  and  business  as  well  as  on  consumers.  The  following  sections  then
elaborate on the specific considerations.

Table 5: Summary of impact assessment on platform changing-benchmark

Frequency of practice

Impact of practice on business users

Effect of benchmark on …

… Small platforms

… Large platforms

… small business users

… large business users

…  ability  of  business  users  to  be  successful  independently  of
platform

… consumers

none or very low,  low,  medium,  high,  very high. Green indicates positive and red
indicates negative impacts.

4.3.9.1 Expected impact on platforms’ incentives to invest and innovate

Customers’ trust in the platform on which they do business is an extremely valuable
commodity.  Many  of  the  most  important  organisational  advances  in  the  context  of  online
platforms  are  associated  with  mechanisms  to  create  and  maintain  the  trust  of  customers  –
perhaps most importantly different kinds of reputation mechanisms (e.g., see Luca 2016). As
intermediaries, platforms are in a situation in which it is not only their own behaviour that may
put customers’  trust  at  risk,  but also the behaviour of  firms doing business on the platform.
Therefore,  platform  operators  have  a  justified  interest  in  safeguards  against  behaviour  by
business users that may reflect  badly on the platform in the interest  of  their  own long-term
viability. Such measures may include involvement in the performance and execution of deals
or  holding  onto  customer  data,  e.g.,  to  prevent  unwanted  contact  in  the  form  of  SPAM,
advertising or other offers after concluding business on the platform. In addition to achieving
this, these practices clearly also bind the business users closer to the platform by reducing
their outside option of concluding business with customers without involving the platform.

The proposed benchmark would grant business users access to the information of their
customers  after  termination  of  the  relationship  between  platform  and  business  user.  For
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platforms,  this  entails  a  certain  amount  of  reputational  risk  as  their  ability  to  manage
communication of business users with customers is reduced after termination.

4.3.9.2 Expected impact on business users’ incentives to invest and innovate

Direct exposure to and visibility by customers are key assets to business users to establishing
their own independent customer base. Clearly, businesses would benefit from more
information  with  regard  to  clients  and  customers  they  serve  via  the  platform.  Here,  the
interests  of  platforms  and  businesses  are  directly  opposed.  The  counterfactual  thought
experiment would be to consider the businesses’ situation without their dealings with the
platform – in this case, they would (most likely) neither conduct business with customers
frequenting the platform and growing aware of the listed offerings through this channel, nor
would  they  therefore  be  in  a  position  to  obtain  any  information.  Unless  firms  are  forced  by
vertical restraints to cannibalise their own business, they are strictly better off through their
dealings via the platform (reflected by the fact that they enter into the relationship
voluntarily). This holds, as long as the relationship with the platform is intact.

One should also consider the business users’ ability to extend their activities outside of the
platform or to grow independent of it. After leaving the platform or the termination of the
agreement, the business user would have a chance to access his share of customers
independently. Again, there is an asymmetry with regard to the effect of the benchmark. For
large businesses with potentially recognisable brands, the interactions via the platform and
the resulting customers will play a substantially lesser role than for small businesses whose
dealings  are  mostly  limited  to  operations  on  the  platform.  For  these,  in  particular,  the
information covered by the benchmark could make the difference between being able to
conduct their affairs successfully as an independent entity or not.

Finally note that the implicit performance guarantee of business conducted through established
online platforms may be what enables businesses without an established brand or reputation of
their own to deal with otherwise anonymous customers in an online environment successfully,
in  the  first  place,  granting  them  access  to  a  substantially  increased  customer  base  and  an
established online sales channel.

4.3.9.3 Expected impact on consumers

Vice-versa, customers may prefer to have platforms involved in their dealings with businesses,
e.g. by ensuring mutual performance. Further, the implicit guarantee that personal information
will  not  be  shared  beyond  the  context  required  for  a  given  transaction  is  of  value  to  the
customer, as well, and increases the platform’s attractiveness thereby. On these accounts,
there may be a slight negative effect of the benchmark on consumers.

4.3.10 Duration and termination

This practice is considered to cover the following types of terms:

1) the platform operator’s  right to terminate the contract  without cause with a notice of
less than six months,

2) the  platform  operator’s  right  to  terminate  the  contract  for  cause  without  sufficient
transparency regarding causes, and

3) a minimum contract term of more than six months or business user’s notice period of
more than six months.
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According to our heatmap, these practices occur with comparatively high frequency (ranked
fourth out of ten overall). The clusters in which this practice occurs most often are app stores
and industrial platforms. The general assessment of the impact on business users by our legal
experts  ranks  the  practice  seventh  out  of  ten  that  were  compared.  The  following  fairness
benchmarks were suggested:

Benchmark:

A benchmark could consider a minimum notice duration for termination without cause by
the operator of, e.g., six months to be fair and reasonable. Immediate termination for cause
without  a  stated  sufficiently  transparent  cause  by  the  operator  should  be  covered  by  the
unexpectedness/transparency benchmark. Vice versa, the notice period for termination by
the business user should not exceed three months and the minimal contract duration
should not exceed six months. Finally, the platform operator should provide a list of
causes for termination.

Overall,  the  effects  of  abrupt  or  unexplained  contract  termination  by  the  operator  are
analogous (even though perhaps more extreme) to the delisting of individual offerings
discussed in section 4.3.7 above and the benchmarks follow a very similar reasoning. The main
effects  on  platform  operators  are  the  associated  legal  costs  and  required  diligence  and
investment. We refer to the discussion of the effects of this practice in this context, as well. On
the other hand, from the perspective of business users, a grace period before termination can
be crucial (especially for small businesses)  to  develop  alternatives  to  be  able  to  continue
their operations.

Long notice periods for termination by users lead to them becoming captive to the platform for
the related period of time. Note that we discuss a very similar mechanism in section 4.3.6 in
the context of price increases for platform services. Again, the effects of the benchmark on the
stakeholders  with  regard  to  minimum  durations  are  analogous.  A  binding  list  of  causes  for
termination protects the business user’s investment into platform activities and makes the
relationship more predictable, in general.
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Table 6 finally  summarises  the  expected  impact  of  this  benchmark  on  investment  and
innovation incentives of platforms and business as well as on consumers given the previous
considerations

Table 6: Summary of impact assessment on duration and termination benchmark

Frequency of practice

Impact of practice on business users

Effect of benchmark on …

… Small platforms

… Large platforms

… small business users

… large business users

…  ability  of  business  users  to  be  successful  independently  of
platform

… consumers

none or very low,  low,  medium,  high,  very high. Green indicates positive and red
indicates negative impacts.

4.3.11 Choice of Law / Place of jurisdiction

Platform terms typically include a choice of law/place of jurisdiction; this may differ from the
platform’s as well as the business user’s seat. Choices may include law and jurisdiction of non-
Member States. Close analysis of the T&Cs of a large set of online platforms in Task 3 revealed
that in practice, one of three cases with regard to choice of law and jurisdiction occurred:

1. Member State

2. Platform operator’s country of residence

3. The USA, where it is an important or the most important market for the platform

It is important to note that the choice of law and jurisdiction can have a substantial impact on
business users: Lack of understanding of the applicable law and procedures can raise effective
legal costs (e.g., due to the need of hiring expensive legal aid) and thereby act as a barrier to
pursuing  legitimate  claims,  giving  raise  to  serious  issues  such  as  the  hold-up  problems
discussed in previous sections.17 If  a  platform operator  would  strategically  make  use  of  this

17 See also the discussion in the context of terms limiting business users‘ legal options in section 4.3.7.
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mechanism to introduce additional legal obstacles for business users, this would be a serious
fairness issue.

But even when one of the three types of choices listed above is made, inefficiencies arise due
to  the  legal  burden  being  placed  disproportionately  on  business  users  from  outside  this
jurisdiction.

There is an immediate symmetric constraint in that an exotic choice of jurisdiction would
impose costs on the operator whenever it becomes necessary to enforce own claims. For
international platform operators, a certain amount of additional frictions or transaction costs
appear to be unavoidable. These could be limited, e.g. across EU countries, by progressing
further  with  regard  to  harmonisation.  Scope  for  improvement  could  also  be  provided  by  a
venue  to  seek  accelerated  out-of-court  redress.  Overall,  the  interests  of  the  parties  in  this
regard appear to be rather well aligned overall, which is represented by the actually observed
choices in our data. Reflecting this fact, our legal analysis does not propose a benchmark.

4.3.12 Special clauses for app developers

This practice covers two types of terms:

1) Lack  of  transparency  concerning  the  platform  operator’s  right  to  review  and  validate
apps

2) Obligation to use a payment system of the platform operator’s choice.

This is a special case of the more general discussion on delisting offers discussed in section
4.3.7,  above,  with  analogous  fairness  benchmarks  resulting.  We  refer  to  this  section  for  a
detailed assessment of the economic impacts. The suggested fairness benchmark allows a
delisting only in cases that breach laws or public policy, or according to previously
formulated objective rules, that were clearly communicated. This balances the
operator’s interest in being able to maintain the platform ecosystem – which can benefit all
participants – with the business users’ need for reliability and dependability.
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Annex 1

No. Pl atform Cl uster B2B
T&Cs
avai l a
bl e on
l i ne

B2B
T&Cs
availa
ble
and
fitting

B2B
T&Cs
review
ed

1. 123devis E-commerce market places N N
2. 2dehands.be E-commerce market places Y Y Y
3. Abebooks E-commerce market places Y N
4. AdJug Digital advertising platforms, social

media, digital content platforms
Y Y Y

5. Agoda E-commerce market places N Y Y
6. Aliexpress.com E-commerce market places Y N
7. Alitravel E-commerce market places N N
8. Allegro E-commerce market places Y Y Y
9. Alloresto.fr E-commerce market places N Y Y
10. Amazon1 E-commerce market places Y
11. Amazon Kindle App Store1 Mobile / digital software application

stores
Y

12. AOL Digital advertising platforms, social
media, digital content platforms

Y Y Y

13. Apple App Store2 Mobile / digital software application
stores

N Y Y

14. Argos.co.uk E-commerce market places Y N
15. Arukereso.hu Search engines Y N
16. autobazar.eu E-commerce market places Y Y Y
17. AutoEurope E-commerce market places N Y Y
18. AutoScout24 E-commerce market places Y Y Y
19. autovit.ro E-commerce market places N Y Y
20. Axel Springer Digital advertising platforms, social

media, digital content platforms
N N

21. bazar.sk E-commerce market places Y Y Y
22. billiger-mietwagen.de E-commerce market places Y Y Y
23. Bol.com E-commerce market places N Y Y
24. Booking E-commerce market places Y Y Y
25. Bravofly E-commerce market places N N
26. cabify Online payment intermediates, online

collaborative economy platforms,
online ‘IoT platforms’

N N

27. Car.gr E-commerce market places N N
28. Cdiscount.com E-commerce market places N Y Y
29. clickworker Online payment intermediates, online

collaborative economy platforms,
online ‘IoT platforms’

Y Y Y

30. Copains d’Avant Digital advertising platforms, social
media, digital content platforms

N N

31. Dailymotion Digital advertising platforms, social
media, digital content platforms

Y Y Y

32. Deliveroo E-commerce market places N N
33. Donedeal.ie E-commerce market places Y N
34. Ebay E-commerce market places N Y Y
35. Ebookers E-commerce market places Y N
36. eCab E-commerce market places N N
37. Emag.ro E-commerce market places N N
38. Etsy.com E-commerce market places N Y Y
39. Expedia E-commerce market places Y Y Y
40. Facebook Digital advertising platforms, social

media, digital content platforms
Y Y Y

1 Amazon was divided into different sub-platforms (s. table: replacements).
2 Apple App Store was divided into different sub-platforms (s. table: replacements).



41. Flighttix E-commerce market places N N
42. Fnac E-commerce market places N N
43. Freelance.de E-commerce market places N Y Y
44. fruugo E-commerce market places N N
45. Funda.nl E-commerce market places Y N
46. Geizhals Search engines Y N
47. GetJar Mobile / digital software application

stores
Y Y Y

48. Google AdX/ DoubleClick Digital advertising platforms, social
media, digital content platforms

N N

49. Govolo E-commerce market places N N
50. groupon E-commerce market places N Y Y
51. Guru.com E-commerce market places N Y Y
52. Hasznaltauto.hu E-commerce market places N N
53. Hemnet.se E-commerce market places N N
54. Heureka.cz Search engines N Y Y
55. Hi5 Digital advertising platforms, social

media, digital content platforms
Y N

56. HiMedia Digital advertising platforms, social
media, digital content platforms

Y Y Y

57. Hostelworld.com E-commerce market places Y Y Y
58. Hotels.com E-commerce market places N N
59. HRS E-commerce market places N N
60. Huffington Post Digital advertising platforms, social

media, digital content platforms
N Y Y

61. I. partneris UAB E-commerce market places Y N
62. IAC (InterActiveCorp) Digital advertising platforms, social

media, digital content platforms
N N

63. Idealista.es E-commerce market places Y N
64. Immobilienscout24 E-commerce market places N N
65. Immoweb.be E-commerce market places N N
66. Instagram Digital advertising platforms, social

media, digital content platforms
Y Y Y

67. Jomondo E-commerce market places N Y Y
68. just-eat.co.uk/ie/es/dk/ be E-commerce market places N Y Y
69. Kapaza.be E-commerce market places N N
70. Kayak Search engines Y N
71. Kelkoo Digital advertising platforms, social

media, digital content platforms
N N

72. laredoute E-commerce market places N N
73. lastminute E-commerce market places N N
74. Leboncoin.fr Digital advertising platforms, social

media, digital content platforms
N Y Y

75. LG Smart World Mobile / digital software application
stores

N N

76. Lieferando E-commerce market places N N
77. Lieferservice E-commerce market places N N
78. LinkedIn Digital advertising platforms, social

media, digital content platforms
Y N

79. mercateo Online ‘industrial platforms’ Y N
80. Microsoft/ Bing Ads Digital advertising platforms, social

media, digital content platforms
N Y Y

81. Mobile.bg E-commerce market places N Y Y
82. Mobile.de E-commerce market places N Y Y
83. Mybuilder E-commerce market places N Y Y
84. Mydealz.de E-commerce market places N N
85. MyTable E-commerce market places Y N
86. Nasza-Klasa.pl Digital advertising platforms, social

media, digital content platforms
N Y Y

87. njuskalo.hr E-commerce market places N Y Y
88. Oculus Mobile / digital software application

stores
N N

89. Okazii.ro E-commerce market places N Y Y
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90. Olx.com E-commerce market places N N
91. OpenX Digital advertising platforms, social

media, digital content platforms
Y Y Y

92. Opera Mobile Store Mobile / digital software application
stores

N Y Y

93. Opodo E-commerce market places Y N
94. orbitz E-commerce market places Y N
95. Otomoto.pl E-commerce market places Y Y Y
96. Pinterest Digital advertising platforms, social

media, digital content platforms
N Y Y

97. Pixmania E-commerce market places N Y Y
98. Pizza E-commerce market places N N
99. Pulsepoint (previously

Contextweb)
Digital advertising platforms, social
media, digital content platforms

N N

100. Rakuten E-commerce market places N Y Y
101. Reddit Digital advertising platforms, social

media, digital content platforms
Y N

102. rightmove E-commerce market places Y Y Y
103. Salesforce Online ‘industrial platforms’ Y Y Y
104. Samsung Apps Mobile / digital software application

stores
Y Y Y

105. Sbazar.cz E-commerce market places N Y Y
106. Schibsted Digital advertising platforms, social

media, digital content platforms
N N

107. Seznam Search engines Y Y Y
108. SimplyHired E-commerce market places Y N
109. Skroutz.gr Search engines Y Y Y
110. Skype Digital advertising platforms, social

media, digital content platforms
N Y Y

111. SkyScanner Search engines N N
112. Snapchat Digital advertising platforms, social

media, digital content platforms
N Y Y

113. Sony PlayStation Mobile / digital software application
stores

Y N

114. Spartoo E-commerce market places N N
115. Spotify Digital advertising platforms, social

media, digital content platforms
Y Y Y

116. Sreality.cz E-commerce market places Y Y Y
117. StubHub E-commerce market places N Y Y
118. Subito.it E-commerce market places Y N
119. Thuisbezorgd E-commerce market places N N
120. Tradera.com E-commerce market places Y N
121. Trivago Search engines N Y Y
122. Tumblr Digital advertising platforms, social

media, digital content platforms
Y N

123. Twago E-commerce market places N Y Y
124. Twenga Search engines N N
125. Twitter Digital advertising platforms, social

media, digital content platforms
Y N

126. Twoo.com Digital advertising platforms, social
media, digital content platforms

N Y Y

127. Upwork Online ‘industrial platforms’ N Y Y
128. Uvinum.com E-commerce market places Y N
129. Vatera.hu E-commerce market places Y Y Y
130. Venere.com E-commerce market places Y N
131. Vente-prive.com E-commerce market places Y N
132. verkkokauppa.com E-commerce market places N N
133. Viadeo Digital advertising platforms, social

media, digital content platforms
Y Y Y

134. Viber Digital advertising platforms, social
media, digital content platforms

Y Y Y

135. Vimeo Digital advertising platforms, social
media, digital content platforms

N Y Y

Annex 1



136. Vine.co Digital advertising platforms, social
media, digital content platforms

N N

137. Vk.com Digital advertising platforms, social
media, digital content platforms

Y Y Y

138. Wegolo E-commerce market places N N
139. WhatsApp Digital advertising platforms, social

media, digital content platforms
N N

140. Willhaben.at E-commerce market places Y Y Y
141. Windows App Store Mobile / digital software application

stores
N Y Y

142. Wordpress Digital advertising platforms, social
media, digital content platforms

Y Y Y

143. Xing Digital advertising platforms, social
media, digital content platforms

N Y Y

144. Yahoo!/ Rightmedia Digital advertising platforms, social
media, digital content platforms

Y Y Y

145. Yelp Online payment intermediates, online
collaborative economy platforms,
online ‘IoT platforms’

Y Y Y

146. YouTube Digital advertising platforms, social
media, digital content platforms

N Y Y

147. Zalando E-commerce market places N Y Y
148. Chrono24 E-commerce market places Y N
149. Miniinthebox/Lightinthebox Online payment intermediates, online

collaborative economy platforms,
online ‘IoT platforms’

Y N

150. Catawiki E-commerce market places N Y Y
151. PayPal Online payment intermediates, online

collaborative economy platforms,
online ‘IoT platforms’

N Y Y

152. eCard Online payment intermediates, online
collaborative economy platforms,
online ‘IoT platforms’

N N

153. Google Play Mobile / digital software application
stores

N Y Y

154. Uber Online payment intermediates, online
collaborative economy platforms,
online ‘IoT platforms’

N Y Y

155. Kreditech E-commerce market places N N
156. Asos E-commerce market places N Y Y
157. Home24 E-commerce market places N N
158. Ebay Kleinanzeigen E-commerce market places Y N
159. Doctolib E-commerce market places Y N
160. Treatwell E-commerce market places N Y Y
161. CHECK24 E-commerce market places N N
162. Foodora E-commerce market places N Y Y

Replacements

No. Platform Cluster B2B T&Cs reviewed:
Yes (Y) or Not (N)

163. Avocado Store E-commerce market places Y
164. Deskbookers E-commerce market places Y
165. Fairmondo E-commerce market places Y
166. Grosshandel.eu E-commerce market places Y
167. Samedi.de E-commerce market places Y
168. Videdressing E-commerce market places Y
169. Zentrada E-commerce market places Y
170. 99designs Online ‘industrial platforms’ Y
171. Amazon Mechanical Turk Online ‘industrial platforms’ Y
172. Catalant Online ‘industrial platforms’ Y
173. Fiverr Online ‘industrial platforms’ Y
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174. WirsindHandwerk Online ‘industrial platforms’ Y
175. Amazon App Mobile / digital software application

stores
Y

176. Amazon KDP Mobile / digital software application
stores

Y

177. Apple (Developer
Agreement)

Mobile / digital software application
stores

Y

178. Apple (Developer Program
License Agreement)

Mobile / digital software application
stores

Y

179. GE Mobile / digital software application
stores

Y

180. Microsoft Azure Market
Place

Mobile / digital software application
stores

181. Amazon Pay Online payment intermediates, online
collaborative economy platforms,
online ‘IoT platforms’

Y

182. Envato Market Online payment intermediates, online
collaborative economy platforms,
online ‘IoT platforms’

Y

183. Google Adword Digital advertising platforms, social
media, digital content platforms

Y

184. Performance Horizon Group Digital advertising platforms, social
media, digital content platforms

Y
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Name of online
platform: Effective from:

Category of
provisions

S.N. Potential obstacles
(specific terms of T&Cs)

Does the T&C
include the
obstacle /

provision in
question? (please

usex symbol)

Wording of the provision
(where applicable)

Degree of
intransparency

(where applicable;
scale 1 to 5; 1 being

slightly
incomprehensible, 5

being the most
intransparent)

Comments (if any) Category score (number of
unfair clauses identified in

the category divided by
number of clauses

reviewed in the category)

Clarity and
length of T&Cs

1. General evaluation of
length and clarity of T&Cs

¨

Lengthy

¨

High
clarity

¨

Brief

¨

Lack of
clarity

Contract party

2. Imprecise or
contradicting provisions
on the identity of the
platform operator, in
particular unclear
reference to operator’s
affiliates and/or transfer
of obligations or liability
to affiliates

¨ Yes ¨ No

Annex 2



 Business user’s
concessions to
the platform

operator as an
entry to use the

platform

3. Obligations excluding or
impeding the use of other
sales channels/platforms
for the same or similar
offers; e.g. exclusivity,
non-compete obligations;
obligation to market the
entire product portfolio
via the platform;
obligation to market a
certain share of the total
production or a certain
minimum amount via the
platform, obligation not
to sell to certain
customers, etc.

¨ Yes ¨ No

4. Obligations to order
further services from the
platform operator which
are generally not
required for the use of
the platform

¨ Yes ¨ No

5. Business user’s obligation
to provide
information/data that is
not required for platform
operator’s performance
of agreement, e.g.
information on: the
averages sales prices,
popularity of products,
other products which are
sold alongside the
products (i.e. tying sale)
or the share of products
which are returned

¨ Yes ¨ No

6. Provision granting online
platform a right to use
business user’s photos or
other copyright protected
material or trademarks

¨ Yes ¨ No
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7. Restriction to use data
obtained through the
platform to optimize
services the business
user offers on a different
platform

¨ Yes ¨ No

Business user’s
concessions to

the customer as
an entry to use

the platform

8. Requirements related to
the price the customer
has to pay, e.g. best price
guarantee or other “most
favoured nation clauses”

¨ Yes ¨ No

9. Requirements dealing
with terms of agreement
with customer, e.g.
regarding withdrawal,
termination, return
policy, etc. (other than
legal requirements)

¨ Yes ¨ No

Terms dealing
with intra-
platform

competition of
business users

10. Terms granting business
user a competitive
advantage not depending
on objective criteria but
on concessions made to
platform operator, e.g.
increasing attractiveness
of presentation/ranking
through payments or
other concessions,
provided that the
advantage is not obvious
to the user

¨ Yes ¨ No

Pricing

11. Intransparency regarding
pricing of main service ¨ Yes ¨ No

12. Intransparency regarding
pricing of further services ¨ Yes ¨ No
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13. Platform operator’s right
to increase pricing
without appropriate
notice or without the
business user’s right to
terminate the contract

¨ Yes ¨ No

Imbalance
concerning

platform
operator’s

performance

14. Platform operator’s
unilateral right to change
the terms and conditions,
in particular substantial
features of the
performance without
appropriate notice or
without the business
user’s right to terminate
the contract

¨ Yes ¨ No

15. Platform operator’s
unilateral right to delist
an offering of business
user other than because
of illegality of the content
of the offering

¨ Yes ¨ No

16. Limiting the business
user’s right to legally
challenge content or
interpretation of the
agreement and the
service

¨ Yes ¨ No

17. The business user has
been granted no right to
obtain access to data
important for his offering
(e.g. analysis of clicks his
offering generated,
search terms frequently
used on the platform, or
the like)

¨ Yes ¨ No
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Liability

18. Exclusion or limitation of
platform operator’s
liability or recourse going
beyond cases of slight
negligence (if applicable)

¨ Yes ¨ No

19. Burdensome formalities
to claim liability ¨ Yes ¨ No

20. Business user’s liability
for failure to comply with
obligations going beyond
the compensation of the
actual damage, in
particular contractual
penalties

¨ Yes ¨ No

21. In case of violation of a
platform operator’s
obligation the business
user’s right to withhold
payment is excluded (if
applicable).

¨ Yes ¨ No

22. Disclaimer of liability for
platform operator’s
wrongful deletion of
content posted by
business user (i.e. if
platform operator deletes
content after an
unjustified third party
complaint he is not liable
vis-à-vis the business
user)

¨ Yes ¨ No

Terms causing
practical

difficulty for
business user to
change platform

23. The business user has
been granted with no
right to claim provision of
sales or customer data
after termination

¨ Yes ¨ No
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24. Platform operator’s
involvement in contract
relationship between
business user and its
customer (e.g.
involvement in payment
mechanism) that creates
disincentive to terminate

¨ Yes ¨ No

Duration and
Termination

25. Minimum term of
contract of more than six
months, business user’s
notice period of more
than six months

¨ Yes ¨ No

26. Platform operator’s right
to terminate the contract
without cause with a
notice of less than six
months

¨ Yes ¨ No

27. Platform operator’s right
to terminate the contract
for cause without
sufficient transparency
regarding causes

¨ Yes ¨ No

Choice of law /
Place of

jurisdiction

28. Choice of law clause
stipulating the law and/or
the jurisdiction of a non-
EU member state or a
non-recognised
arbitration court

¨ Yes ¨ No

29. Choice of law (applicable law)

30. Applicable law corresponds with place of
residence (Y/N)

31. Place of jurisdiction (applicable forum)

32. Place of jurisdiction corresponds with place of
residence (Y/N)
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Special clause
for app

developers (if
applicable)

33. Lack of clarity and
transparency concerning
platform operator’s right
to review and validate
apps (e.g. to avoid violent
content), i.e. a broad
unspecified right to reject
the product offering on
the platform, at platform
operator’s discretion
whether or not he
accepts a product

¨ Yes ¨ No

34. Obligation to use
platform operator’s
payment service for
purchase made through
app

¨ Yes ¨ No
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Annex 3

Platform Cluster Overall
result

Clarity
and

length of
T&Cs

(average
score)

Contract
party

 Business
user’s

concessions
to the

platform
operator as
an entry to

use the
platform

Business
user’s

concessions
to the

customer as
an entry to

use the
platform

Most
Favored
Nation-
clauses

Terms
dealing

with
intra-

platform
competit

ion of
business

users

Pricing

Imbalance
concerning
platform

operator’s
performance

Liability

Terms
causing
practical
difficulty

for
business
user to
change

platform

Duration
and

Termina
tion

Special
clause for

app
developers

(if
applicable)

2dehands.be /
2ememain.be E-commerce market places 0,2 0,4 0 0,4 0 N 0 0 0,5 0,2 0,5 0 N/A

99designs Online ‘industrial
platforms’ 0,5 0,8 0 0,4 0,5 N 0 0,3 0,5 0,6 1 0,3 N/A

AdJug
Digital advertising
platforms, social media,
digital content platforms 0,3 0,2 0 0,2 0 N 0 0,7 0,8 0,4 0,5 0,6 N/A

Agoda E-commerce market places 0,4 0,4 0 0,4 0 N 1 0 0,3 0,6 0 0,7 N/A

Allegro E-commerce market places 0,1 0,6 0 0 0 N 0 0 0,3 0,4 0 0 N/A

Alloresto.fr E-commerce market places 0,2 0,8 0 1 0 Y 0 0,2 0,2 0 0 0 N/A

Amazon App Services
Mobile / digital software
application stores 0,4 0,2 0 0,4 0,5 Y 0 0 0,5 0,4 1 0,3 0

Amazon Pay

Online payment
intermediates, online
collaborative economy
platforms, online ‘IoT
platforms’ 0,2 0,4 0 0,2 0 N 0 0,3 0,4 0 0 0,6 N/A

Apple (Developer
Agreement)

Mobile / digital software
application stores

0,2 0,4 0 0 0 0 0 0,3 0,5 0,6 0 0,3 0

Apple (Developer
Program License
Agreement)

Mobile / digital software
application stores

0,3 0,2 0 0 0 0 0 0,3 0,5 0,6 0,5 0,3 0,5

Asos Marketplace E-commerce market places 0,4 0,6 0 0 1 Y 1 0,3 0,5 0,4 0,5 0,3 N/A

AutoEurope E-commerce market places 0,4 0,6 0 0,2 0 N 0 1 0,3 0,4 0 0,7 N/A

AutoScout24 E-commerce market places 0,3 0,4 0 0,3 0 N 1 0 0,3 0,6 0 0,6 N/A

autovit.ro E-commerce market places 0,4 0,6 0 0,2 0 N 1 0,7 0,8 0,3 1 0,3 N/A

Avocado Store E-commerce market places 0,3 0,6 0 0,2 1 Y 0 0 0,3 0,4 0,5 0,3 N/A

Bol.com E-commerce market places 0,2 0,2 0 0 0 N 0 0 0 0,3 0,5 0,7 N/A

Booking.com E-commerce market places 0,2 0,8 0 0 1 Y 0 0 0,3 0 0 0 N/A

Catalant Online ‘industrial
platforms’ 0,3 0,4 0 0,2 0 N 0 0,3 0,3 0,4 0,5 0,3 N/A

Catawiki E-commerce market places 0,2 0,8 0 0,4 0,5 N 0 0 0,3 0,4 0 0 N/A

Cdiscount.com E-commerce market places 0,2 0,6 0 0,2 0 N 0 0 0,5 0,4 0 0 N/A

Clickworker

Online payment
intermediates, online
collaborative economy
platforms, online ‘IoT
platforms’

0,2 0,8 0 0,4 0 N 0 0 0 0,4 0 0,3 N/A

Dailymotion
Digital advertising
platforms, social media,
digital content platforms 0,2 0,6 0 0 0 N 0 0 0,3 0,8 0 0 N/A

Deskbookers E-commerce market places 0,3 0,4 0 0 1 Y 0 0,3 0,5 0,4 0,5 0,3 N/A

ebay E-commerce market places
0,4 0,8 0 0,2 0,5 N 1 0 0,3 0,6 0 0,3 N/A

Envato Market Online payment intermediates, online collaborative economy platforms, online ‘IoT platforms’
0,5 0,6 0 0 1 Y 0 0,7 0,3 0,8 0,5 0,3 N/A

Etsy.com E-commerce market places

0,4 1,0 0 0 0,2 N 0 0 0,8 0,4 0,5 0,3 N/A

Expedia E-commerce market places

0,4 0,6 0 0,2 0 N 0 1 0,8 0,4 0 0,3 N/A

Facebook
Digital advertising
platforms, social media,
digital content platforms 0,3 0,4 0 0,6 0 N 0 0,3 0,5 0 0 0 N/A

Fairmondo E-commerce market places 0,1 0,2 0 0,2 0 N 0 0 0,3 0,2 0 0,2 N/A

Foodora E-commerce market places 0,4 0,6 0 0,3 0 N 1 1 0,3 0,6 0 0,6 N/A

Freelance.de E-commerce market places 0,2 0,2 0 0,4 0 N 0 0 0,3 0,4 0 0,6 N/A

GE Digital Alliance Mobile / digital software
application stores 0,4 0,6 1 0,2 0 N 0 0,7 0,3 0,2 0 0,7 0

Google Play
Mobile / digital software
application stores 0,4 0,2 0 0,4 1 Y 0 0,5 0,5 0,6 0 0 0,5

Grosshandel.eu E-commerce market places 0,2 0,4 0 0,2 0 N 0 0,3 0,5 0 1 0,3 N/A

groupon E-commerce market places

0,4 1,0 1 0,4 0 N 0 0 0,3 0,6 0 0,3 N/A

HiMedia
Digital advertising
platforms, social media,
digital content platforms 0,2 0,6 0 0,2 N/A N 0 0 0,4 0,8 0 0 N/A

Hostelworld E-commerce market places
0,5 0,4 0 0,6 1 Y 1 0,3 0,5 0,8 0,5 0,7 N/A

Instagram
Digital advertising
platforms, social media,
digital content platforms 0,6 0,8 1 0,2 0 N 1 0,7 0,8 0,6 0,5 0,3 N/A

Jomondo E-commerce market places 0,3 0,6 0 0,4 0,5 N 0 0,6 0,5 0,2 0 0,3 N/A
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just-
eat.co.uk/ie/es/dk/ be

E-commerce market places
0,4 0,8 0 0,4 0,5 Y 0 0,3 0,5 0,8 0 0,7 N/A

Leboncoin.fr
Digital advertising
platforms, social media,
digital content platforms 0,2 0,8 0 0 0 N 0 0,6 0,5 0,2 0 0 N/A

Mobile.bg E-commerce market places 0,3 0,4 0 0,2 0 N 1 1 0,5 0,2 0 0,3 N/A

Mobile.de E-commerce market places 0,2 0,4 0 0 0 N 0 0 0,3 0,8 0 0,7 N/A

Mybuilder E-commerce market places 0,2 1,0 0 0,2 0 N 0 0,5 0,3 0,4 0 0,3 N/A

nasza-klasa.pl
Digital advertising
platforms, social media,
digital content platforms 0,1 0,6 0 0 0 N 0 0,3 0,3 0,4 0 0 N/A

Njuskalo.hr E-commerce market places 0,3 0,6 0 0,2 0 N 0 0,7 0,5 0,6 0,5 0,7 N/A

Okazii.ro E-commerce market places 0,6 0,6 1 0,4 0,5 N 1 0,7 0,5 0,2 1 0,3 N/A

Openx
Digital advertising
platforms, social media,
digital content platforms 0,3 0,8 0 0,2 0 N 0 0,3 0,8 0,4 0,5 0,3 N/A

otomoto.pl E-commerce market places 0,2 0,4 0 0 0 N 1 0 0,3 0,2 0 0,7 N/A

Performance Horizon
Group Ltd.

Digital advertising
platforms, social media,
digital content platforms 0,3 0,4 0 0,2 0 N 0 0 0,5 0,5 0,5 0,7 N/A

Pinterest
Digital advertising
platforms, social media,
digital content platforms 0,3 0,6 0 0,2 0 N 0 0 0,5 0,6 0 0,7 N/A

Rightmove E-commerce market places 0,2 0,6 0 0,2 0 N 0 0,7 0 0,6 0 0 N/A

samedi.de E-commerce market places 0,2 0,6 0 0 0 N 0,3 0,3 0,3 0,4 0 0,6 N/A

Seznam.cz Search engines 0,2 0,6 0 0,4 0 N 0 0,3 0,3 0,2 0 0,3 N/A

Snapchat
Digital advertising
platforms, social media,
digital content platforms 0,3 0,4 0 0,4 0 N 0 0,3 0,3 0,5 0,5 0,7 N/A

Stubhub E-commerce market places 0,5 0,6 0 0,4 0 N 0 0,7 0,8 0,6 0,5 0,7 N/A

Treatwell E-commerce market places 0,5 0,2 0 0,4 1 Y 1 0,7 0,5 0,6 0,5 0,7 N/A

Trivago Search engines 0,3 0,6 0 0 0 N 1 0,3 0,3 0,4 0 0,3 N/A

Twago E-commerce market places 0,3 0,4 0 0,6 0,5 N 0 0,3 0,3 0,2 1 0,3 N/A

Twoo.com
Digital advertising
platforms, social media,
digital content platforms 0,4 0,8 1 0,2 0 N 0 0,7 0,3 0,6 0 0,3 N/A

Uber Online ‘industrial
platforms’ 0,2 0,2 0 0,2 0 N 0 0 0,5 0,6 0,5 0,7 N/A

Upwork Online ‘industrial
platforms’

0,6 0,8 1 0 0,5 N 0 0 0,5 0,8 1 0,7 N/A

Vatera.hu E-commerce market places
0,2 0,4 0 0,2 0 N 0 0 0,5 0,6 0 0,3 N/A

Viadeo
Digital advertising
platforms, social media,
digital content platforms 0,4 0,4 0 0,2 0 N 1 0,3 0,5 0,8 0 0,7 N/A

videdressing E-commerce market places 0,2 0,6 0 0 0,5 N 0 0 0,5 0,2 0 0 N/A

Vimeo
Digital advertising
platforms, social media,
digital content platforms 0,3 0,4 0 0 0 N 0 0,3 0,5 0,6 0,5 0,3 N/A

Vk.com
Digital advertising
platforms, social media,
digital content platforms 0,3 0,6 0 0,2 0,5 Y 0 0 0,3 0 0,5 0 N/A

Willhaben.at E-commerce market places 0,4 1,0 0 0,4 0 N 1 0,6 0,5 0,4 0 0,6 N/A

Windows App Store Mobile / digital software
application stores

0,4 0,8 1 0,2 0 N 0 0 0,5 0,2 0 0,6 1

wirsindhandwerk.de Online ‘industrial
platforms’ 0,2 0,4 0 0,2 0 N 0 0,6 0,5 0,4 0 0,3 N/A

Wordpress
Digital advertising
platforms, social media,
digital content platforms 0,4 0,6 0 0 0 N 0 0 0,5 0,6 0,5 0,7 N/A

Xing
Digital advertising
platforms, social media,
digital content platforms 0,3 0,4 0 0 0 N 0 0,5 0,5 0,4 0,5 1 N/A

Yahoo!/ Rightmedia
Digital advertising
platforms, social media,
digital content platforms 0,2 0,2 0 0,2 0 N 0 0 0,3 0,2 0 0 N/A

Yelp

Online payment
intermediates, online
collaborative economy
platforms, online ‘IoT
platforms’ 0,3 0,6 0 0,2 0 N 0 N/A 0,5 0,6 0 0,3 N/A

YouTube
Digital advertising
platforms, social media,
digital content platforms 0,3 0,8 1 0,2 0 N 0,3 0,5 0,6 0 0 0 N/A

Zalando E-commerce market places 0,2 0,6 0 0,2 0 N 0 0,5 0,3 0,4 0 0 N/A

Zentrada E-commerce market places 0,2 0,2 0 0 0,5 Y 0 0,7 0,5 0,4 0 0,3 N/A
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Platform

Choice
of law /
Place of
jurisdict

ion

Applicable
law

Applicable
law

corresponds
with seat

(Y/N)

Place of
jurisdic-

tion (City)

Place of
jurisdiction
corresponds

with seat
(Y/N)

Seat EU/others EU & MFN others &
MFN

2dehands.be /
2ememain.be 0 N/A N/A Brussels N Amsterdam EU 0 0

99designs 1
Californian

law Y London N San Francisco others 0 0

AdJug
0 English Y England Y UK EU 0 0

Agoda 1 Singapore Y Singapore Y Singapore others 0 0

Allegro 0 Polish Y Poland Y Posen EU 0 0

Alloresto.fr 0 N/A N/A Paris Y Paris EU 1 0

Amazon App Services
1

State of
Washington Y

State of
Washingto

n Y Seattle others 0 1

Amazon Pay

0
Laws of

Luxembourg Y
Luxembour

g City Y Luxembourg EU 0 0

Apple (Developer
Agreement)

1
US, State of
California Y

California,
Northern
District Y California others 0 0

Apple (Developer
Program License
Agreement)

1
US, State of
California Y

California,
Northern
District Y California others 0 0

Asos Marketplace 0
English,
Welsh Y

England,
Wales Y UK EU 1 0

AutoEurope 1 Maine, USA Y Maine Y Portland, Maine, USA others 0 0

AutoScout24 0 German Y Munich Y München EU 0 0

autovit.ro 0
Romanian

law Y Romania Y Bucharest EU 0 0

Avocado Store 0 N/A N/A Germany Y Hamburg EU 1 0

Bol.com 0 Dutch Law Y
Netherland

s Y Utrecht EU 0 0

Booking.com 0 Dutch Y Amsterdam Y Amsterdam EU 1 0

Catalant 1
Massachuse

tts Law Y Boston Y Delaware others 0 0

Catawiki 0 Dutch Y Amsterdam Y Netherlands EU 0 0

Cdiscount.com 0 N/A N/A
Bordeaux

High Court Y Bordeaux EU 0 0

Clickworker

0 German Y Essen Y Essen EU 0 0

Dailymotion
0 French Y Paris Y Paris EU 0 0

Deskbookers 0 Dutch law Y Amsterdam Y Amsterdam EU 1 0

ebay
1

State of
Utah Y

Salt Lake
County,

Utah Y San José others 0 0

Envato Market 1
Victoria,
Australia Y

Victoria,
Australia Y Victoria, Australia others 0 1

Etsy.com

1

Law of the
State of

New York Y

New York,
contract
with Etsy

Ireland UC
Ireland Y New York City others 0 0

Expedia

1 N/A N/A

King
County,

Washingto
n Y Bellevue (Washington) others 0 0

Facebook
1

Law of the
State of

California Y California Y Menlo Park, California others 0 0

Fairmondo 0 German Y Berlin Y Berlin EU 0 0

Foodora 0 German Y Berlin Y Berlin EU 0 0

Freelance.de 0 German Y Germany Y München EU 0 0

GE Digital Alliance 1
New York

law Y
New York

City Y Boston others 0 0

Google Play
1

Californian
law Y

Santa
Clara,

California Y California others 0 1

Grosshandel.eu 0 German law Y Germany Y Solingen, Germany EU 0 0

groupon

1 Illinois law Y

Cook
County,
Illinois,

USA Y Chicago others 0 0

HiMedia
0 German law Y Germany Y Germany EU 0 0

Hostelworld
0 Irish Law Y Ireland Y Ireland EU 1 0
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Instagram
1

Californian
law Y

Santa
Clara,

California Y California others 0 0

Jomondo 0 German law Y
Nuremberg
, Germany Y Nuremberg, Germany EU 0 0

just-
eat.co.uk/ie/es/dk/ be 0 English law Y

England
and Wales Y UK EU 1 0

Leboncoin.fr
0 French law Y Paris Y Paris EU 0 0

Mobile.bg 0 Bulgaria Y
Sofia,

Bulgaria Y Sofia, Bulgaria EU 0 0

Mobile.de 0 German law Y
Potsdam,
Germany Y Germany EU 0 0

Mybuilder 0 English law Y England Y England EU 0 0

nasza-klasa.pl
0 Polish law Y

Krakow,
Poland Y Krakow, Poland EU 0 0

Njuskalo.hr 0 Croatia Y Zagreb Y Zagreb, Croatia EU 0 0

Okazii.ro 0
Romanian

law Y
Bucharest,
Romania Y Bucharest, Romania EU 0 0

Openx
0

Californian
law Y

Los
Angeles
County Y Pasadena, California others 0 0

otomoto.pl 0 Polish law Y
Polish
courts Y Poznan, Poland EU 0 0

Performance Horizon
Group Ltd. 0

England and
Wales Y England Y

Newcastle upon Tyne,
UK EU 0 0

Pinterest
1

Californian
law Y

Northern
District of
California Y San Francisco others 0 0

Rightmove 0 English law Y
England

and Wales Y London EU 0 0

samedi.de 0 German law Y Berlin Y Berlin EU 0 0

Seznam.cz 0 Czech law Y Prague Y Prague EU 0 0

Snapchat
0

England and
Wales Y London Y London EU 0 0

Stubhub 1
Californian

law Y California Y San Francisco others 0 0

Treatwell 0
England and

Wales Y
English
courts Y London EU 1 0

Trivago 0 German law Y
Düsseldorf,
Germany Y Düsseldorf, Germany EU 0 0

Twago 0 German law Y Germany Y Berlin EU 0 0

Twoo.com
0 Belgian law Y

Ghent,
Belgium Y Ghent, Belgium EU 0 0

Uber 0
Californian

law Y California Y San Francisco others 0 0

Upwork
1

Delaware,
USA Y

Santa
Clara,

California Y California others 0 0

Vatera.hu
0

Hungarian
law Y Hungary Y Hungary EU 0 0

Viadeo
0 French law Y Paris Y Paris EU 0 0

videdressing 0 French law Y Paris Y Paris EU 0 0

Vimeo
1

New York
law Y

New York
County Y New York City others 0 0

Vk.com
1 Russian law Y

Saint
Petersburg Y Saint Petersburg others 0 1

Willhaben.at 0 Austrian law Y Vienna Y Vienna EU 0 0

Windows App Store

1
Washington

state law Y

King
County,

Washingto
n Y

Redmond, King County,
Washington others 0 0

wirsindhandwerk.de 0 German law Y
Konstanz
(Germany) Y Konstanz (Germany) EU 0 0

Wordpress
1

Californian
law Y

San
Francisco Y San Francisco others 0 0

Xing
0 German law Y Hamburg Y Hamburg EU 0 0

Yahoo!/ Rightmedia
1

New York
law Y

New York
City Y New York City others 0 0

Yelp

1
Californian

law Y
San

Francisco Y San Francisco others 0 0

YouTube
0 English law Y UK Y

London (EU HQ); San
Bruno, California

(Global) EU 0 0

Zalando 0 German law Y Berlin Y Berlin EU 0 0

Zentrada 0 German law Y
Würzburg,
Germany Y Würzburg, Germany EU 1 0
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[Name] Good practice Bad practice

Category of
provisions S.N.

Potential obstacles
(specific  terms  of
T&Cs)

Wording of the provision (where
applicable) Wording of the provision (where

applicable)

Clarity and
length of
T&Cs

1. General evaluation of
length and clarity of
T&Cs

Example

The terms only refer to one agreement
instead  of  multiple  terms  and  is
sufficiently clear.

One by AOL

Company agrees that this agreement
supersedes all prior existing agreements
between company and oath or its
affiliates with respect to any of the
services herein, and shall exclusively
govern company’s use of the services as
of the date of
Acceptance. Oath may, at its sole
discretion, update or amend the terms
of this agreement by providing
electronic notice to company.

Cluster A – Multiple documents
Example

Upwork User Agreement refers to
numerous terms which are incorproated
by reference making it complex and
difficult to understand. For e.g.

This Agreement includes and hereby
incorporates by reference the following:
Upwork Fee Agreement; Terms of Use;
Cookie Policy; Privacy Policy; Freelancer
Membership Agreement; Upwork Payroll
Agreement; Proprietary Rights
Infringement Reporting Procedures;
“Upwork  Team”  Software  License
Agreement; API Terms of Use; Upwork
Widget Terms of Use; Hourly, Bonus, and
Expense Payment Agreement with Escrow
Instructions; and Fixed-Price Escrow
Instructions, as such agreements may be
in effect and modified by Upwork from
time to time (collectively, with this
Agreement, the “Terms of Service”). The
Terms of Service are available at
www.upwork.com/legal/terms
(http://www.upwork.com/legal/terms)/.

Similar concerns regarding relevant T&C
clauses being spread out over multiple
documents apply to platforms such as
Allegro, Etsy, Guru, Snapchat,
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Willhaben.at, Wirsindhandwerk, and
YouTube.

Cluster B – Excessive length

A lack of clarity can derive not only from
formulation and the spreading out of
relevant terms over multiple documents,
but also from an excessive length of the
T&Cs themselves, which may put an
unfair burden on the contracting party.

Cdiscount’s T&Cs boast 70 pages, the B2B
T&Cs employed by StubHub are 62 pages
long, and Okazii.ro’s T&Cs encompass
more than 50 pages of text. Windows App
Store’s T&Cs are more than 40 pages
long, and Videdressing’s potential B2B
business partners must wade through 39
pages of T&Cs. Similar concerns with
regard to the potentially excessive length
– and therefore lack of clarity - apply to
inter  alia  the  T&Cs  of Vente privée (31
pages) and Skype (26 pages).

Contract
party

2. Imprecise or
contradicting
provisions on the
identity of the platform
operator, in particular
unclear reference to
operator’s affiliates
and/or transfer of
obligations or liability
to affiliates

Example
The following terms clearly refer to one
contract party.

Performance Horizon Group

Terms and Conditions
These Terms are entered into between
Performance Horizon Group Limited
(Company Number 07188234), ("PHG")
and you ("Publisher").

Example
The terms are vague as they refer to
multiple parties.

Youtube

► Contract Partner is Youtube US, as well
as Google Ltd. Ireland.

► The contract Partner varies,
depending on the line of service.
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 Business
user’s
concessions
to the
platform
operator as
an entry to
use the
platform

3. Obligations excluding
or impeding the use of
other sales
channels/platforms for
the same or similar
offers; e.g. exclusivity,
non-compete
obligations; obligation
to market the entire
product portfolio via
the platform;
obligation to market a
certain  share  of  the
total production or a
certain minimum
amount via the
platform, obligation
not to sell to certain
customers, etc.

Example

No clear example for a ‘positive’ way of
dealing with this matter could be
identified. When such as clause was
found  to  be  part  of  the  T&Cs,  it  was
usually an example of unfairness.
Whether the absence of such a clause
might be considered more fair or not, a
positive example of a well-crafted, fair
clause could not be cited as an example
in the reviewed T&Cs..

Example

Zalando
►    Clause 4.  Obligation of the Partners

12) Partners are not allowed to use URLs
or app-names containing brands which
are sold by Zalando
(e.g. www.tommyhilfigersale.nl, www.kin
deruggs.nl). If such URLs or apps are
used, Partners will not be admitted to the
Zalando  Partner  Programme.  If  the
Partner’s URL contains such brands but
the Partner was nevertheless admitted,
Zalando may terminate the Partner
Programme with this Partner immediately
and voucher codes will be deactivated. In
the event of any breach, all transactions
shall be cancelled.

4. Obligations to order
further services from
the platform operator
which are generally
not required for the
use of the platform

No ‘positive’  clause can be cited as an
example,  since  the  absence  of  such  a
clause in itself can be considered
‘positive’.

Example

Freelance

4.5: The payment by direct debit and
credit  card  is  made  by  our  contract
partner Micropayment GmbH (contact
(https://www.micropayment.de/?page=s
ervice-contact)) and transact electronic
payment systems GmbH

5. Business user’s
obligation to provide
information/data that
is not required for
platform operator’s
performance of

No ‘positive’  clause can be cited as an
example,  since  the  absence  of  such  a
clause in itself can be considered
‘positive’.

Example

Hostelworld

► 6.9. Where the Licensee
operates Licensee Websites, the Licensee;
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agreement, e.g.
information on: the
averages sales prices,
popularity of products,
other products which
are sold alongside the
products (i.e. tying
sale)  or  the  share  of
products which are
returned

► 6.9.1. shall inform HW (via
written notice, including via email) of the
existence of all such Licensee Websites
and provide HW with full details of the
domain names /website addresses of such
Licensee Websites in advance (i.e. before
incorporating the HW Booking Engine in
such Licensee Website);

6. Provision granting
online platform a right
to use business user’s
photos or other
copyright protected
material or
trademarks

Example

Pinterest

2. Your Content
a. Posting content
Pinterest allows you to post content,
including photos, comments, links, and
other materials. Anything that you post
or otherwise make available on our
Products is referred to as “User
Content.” You retain all rights in, and
are solely responsible for, the User
Content you post to Pinterest.

b. How Pinterest and other users can
use your content

You grant Pinterest and our users a non-
exclusive, royalty-free, transferable,
sublicensable, worldwide license to use,
store, display, reproduce, save, modify,
create derivative works, perform, and
distribute your User Content on
Pinterest solely for the purposes of
operating, developing, providing,
and using the Products.

Example 1.

Twago

7.1  Granting  of  rights.  The  user  grants
twago a non-exclusive right of use
without restrictions of time and
space of posted contents.

Example 2.

Yelp

Our Right to Use Your Content

We may use Your Content in a number of
different ways, including publicly
displaying it, reformatting it,
incorporating it into advertisements and
other works, creating derivative works
from it, promoting it, distributing it, and
allowing others to do the same in
connection with their own websites and
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media platforms ("Other Media"). As
such, you hereby irrevocably grant us
world-wide, perpetual, non-exclusive,
royalty-free, assignable, sublicensable,
transferable rights to use Your Content
for  any  purpose. Please note that you
also irrevocably grant the users of the Site
and any other Media the right to access
Your Content in connection with their use
of the Site and any Other Media. Finally,
you irrevocably waive, and  cause to be
waived, against Yelp and its users any
claims and assertions of moral rights or
attribution with respect to Your Content.

7. Restriction to use data
obtained through the
platform to optimize
services the business
user offers on a
different platform

No ‘positive’  clause can be cited as an
example,  since  the  absence  of  such  a
clause in itself can be considered
‘positive’.

Example 1.

Twago

7.4 The user is obliged to consider this,
and undertakes not to use – privately
or  commercially  –  any  parts  of  the
platform or other contents
whatsoever beyond the possibilities
granted to himself within the context of
the use of the online platform. This
particularly means that the users will not
use data and information achieved via the
online platform beyond the
communication in the context of an
existing  project  or  the  payment  of  a
completed project.
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Example 2.

Facebook

ADTERMS

“12. Data Use Restrictions

[…]

2. Don’t use Facebook advertising data for
any purpose (including retargeting,
commingling data across multiple
advertisers’ campaigns, or allowing
piggybacking or redirecting with tags),
except on an aggregate and anonymous
basis (unless authorized by Facebook)
and only to assess the performance and
effectiveness of your Facebook
advertising campaigns.

3. Don’t use Facebook advertising data,
including the targeting criteria for your
ad, to build, append to, edit, influence, or
augment user profiles, including profiles
associated with any mobile device
identifier or other unique identifier that
identifies  any  particular  user,  browser,
computer or device.

4. Don't transfer any Facebook
advertising data (including anonymous,
aggregate, or derived data) to any ad
network,  ad  exchange,  data  broker  or
other advertising or monetization related
service.”
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Business
user’s
concessions
to the
customer as
an entry to
use the
platform

8. Requirements related
to the price the
customer  has  to  pay,
e.g. best price
guarantee or other
“most favoured nation
clauses”

No ‘positive’  clause can be cited as an
example,  since  the  absence  of  such  a
clause in itself can be considered
‘positive’.

Example 1.

JustEat

4.3 Menu prices: The Restaurant agrees
that the Menu prices (including any
delivery charges) it provides for display
on the Website shall be the same as the
prices offered in its premises, (whether
such  prices  are  on  menus  used  in  its
premises or otherwise offered) and that it
shall not offer a customer any discounts
or redeem any coupons which are not also
offered via the Website.

Example 2.

Amazon App

"List  Price;  Royalty  Payments  and
Reporting; Taxes

a. List Price. The “List Price” for an App for
an Amazon Marketplace or a country is an
amount  that  does  not  exceed,  at  any
time,  the  lowest  list  price,  suggested
retail price, or actual price you set for that
App (including any similar edition, version
or  release)  for  any  Similar  Service  in  a
country served by that Amazon
Marketplace (for Mobile Apps) or country
(for PC Games and PC Software).
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9. Requirements dealing
with terms of
agreement with
customer, e.g.
regarding withdrawal,
termination, return
policy, etc. (other than
legal requirements)

No ‘positive’  clause can be cited as an
example,  since  the  absence  of  such  a
clause in itself can be considered
‘positive’.

Example

Upwork

5.1 SERVICE CONTRACTS
Unless you use the services described in
the Upwork Payroll Agreement (such
services, “Upwork Payroll”), you
acknowledge and agree that a Service
Contract is comprised of the following
agreements (as applicable):
(a) The Fixed-Price Escrow Instructions;
(b) the Hourly, Bonus and Expense
Payment Agreement with Escrow
Instructions;
(c) the Engagement terms awarded and
accepted on the Site to the extent that the
terms do not, and do not purport to,
expand Upwork’s obligations or restrict
Upwork’s  rights  under  the  Terms  of
Service;
(d)  the  terms  in  Section  8  (Service
Contract Terms),  unless other terms are
agreed  to  by  the  parties,  to  the  extent
that the provisions do not, and do not
purport to, expand Upwork’s obligations
or restrict Upwork’s rights under the
Terms of Service; and
(e) any other contractual provisions
accepted by both the Client and the
Freelancer, to the extent that the
provisions do not, and do not purport to,
expand Upwork’s obligations or restrict
Upwork’s  rights  under  the  Terms  of
Service.

Terms
dealing with
intra-
platform
competition

10. Terms granting
business  user  a
competitive advantage
not depending on
objective criteria but

No ‘positive’  clause can be cited as an
example,  since  the  absence  of  such  a
clause in itself can be considered
‘positive’.

Example

GetJar
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of business
users

on concessions made
to platform operator,
e.g. increasing
attractiveness of
presentation/ranking
through payments or
other concessions,
provided that the
advantage is not
obvious to the user

The preference of display of Your Material
will be determined by GetJar's proprietary
algorithms, which will include a factor for
the Developer's payment amount relative
to other parties' offers for placement of
their own ads that fall within the same set
of Ad Options. GetJar may place Your
Materials that you upload to a GetJar Site
within the set of  Ad Options selected by
Developer, in any content or property
provided by GetJar or a third-party GetJar
partner.  GetJar  reserves  the  right  to
accept or reject campaigns in its sole and
absolute discretion.

Pricing

11. Intransparency
regarding pricing of
main service

Citing ‘positive’ examples of clauses
leads to complications, since most  T&Cs
do not hold explicit pricing provisions at
all, and comparisons are therefore
difficult to make effectively.

Example

StubHub

6.1 StubHub may charge fees for selling
and/or buying Tickets through our Site
and/or otherwise using our Services, as
well as delivery or fulfilment fees
(collectively referred to as "Service
Fees"). Service  Fees  may  vary
depending on event type, Ticket type
and location.

12. Intransparency
regarding pricing of
further services

Citing ‘positive’ examples of clauses
leads to complications, since most  T&Cs
do not hold explicit pricing provisions at
all, and comparisons are therefore
difficult to make effectively.

Example

Willhaben (General T&Cs)

5.3b: Additional costs may be incurred by
selected additional options or exceeding
the quota.

13. Platform operator’s
right to increase
pricing without
appropriate notice or

No ‘positive’  clause can be cited as an
example,  since  the  absence  of  such  a

Example
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without the business
user’s right to
terminate the contract

clause in itself can be considered
‘positive’.

Envato

11. Your earnings; author fee: The author
fee you pay to us is set out in the rates
schedule that we can change at our
discretion, from time to time. Any
changes to these rates will take effect on
and from the date on which notice of the
variation is posted by us on Envato
Market.

Imbalance
concerning
platform
operator’s
performance

14. Platform operator’s
unilateral right to
change the terms and
conditions, in
particular substantial
features of the
performance without
appropriate notice or
without the business
user’s right to
terminate the contract

No ‘positive’  clause can be cited as an
example,  since  the  absence  of  such  a
clause in itself can be considered
‘positive’.

Example

GetJar

All management of Apps (including
uploading and deletion) is subject to the
procedures and policies established by
GetJar for the GetJar Site, as they may
change from time to time, with or without
notice.

15. Platform operator’s
unilateral right to
delist  an  offering  of
business user other
than because of
illegality of the content
of the offering

No ‘positive’  clause can be cited as an
example,  since  the  absence  of  such  a
clause in itself can be considered
‘positive’.

Example

 2dehand.be / 2ememain.be

► I.4.1.xiv It is, for example, forbidden
to publish Ads containing content with
which 2ememain.be cannot
reasonable agree, other than reasons
cited above.

► I.5.2 Dependent on the nature and
gravity of the infraction, 2ememain
may, at its discretion and without any
justification, take the following
measures […]:
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► a.  Delist  the  content  placed  by  the
User […]

► b. limit or end the use of the Service
for the concerned Users, including
access to the Internet site or certain
functionalities […]

16. Limiting the business
user’s right to legally
challenge content or
interpretation of the
agreement and the
service

No ‘positive’  clause can be cited as an
example,  since  the  absence  of  such  a
clause in itself can be considered
‘positive’.

Example

Windows Apps Store

12.f To the maximum extent permitted by
local law, any claim related  to  this
Agreement or to the Store must be filed
within one year of  the  claimant  first
becoming aware of the claim. If it is not
filed within that time, then the claim is
permanently barred. This applies to you
and your successors and to Microsoft and
our successors and assigns.

17. The business user has
been granted no right
to obtain access to
data important for his
offering (e.g. analysis
of clicks his offering
generated, search
terms frequently used
on the platform, or the
like)

No clear example for a ‘positive’ way of
dealing with this matter could be
identified. When such as clause was
found  to  be  part  of  the  T&Cs,  it  was
usually an example of unfairness.
Whether the absence of such a clause
might be considered more fair or not, a
positive example of a well-crafted, fair
clause could not be cited as an example
in the reviewed T&Cs.

Example
Alloresto

12.1 The Partner recognizes expressly
that the entirety of information pertaining
to internet users collected during their
visits to the Alloresto site are and remain
exclusive property of the Company.

12.2 The Partner commits to only using
the customer data that is transferred to
him for the actual handling of orders and
to not conserve them in his client registry,
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and to not cede or transmit them to a
third party. […]

Liability

18. Exclusion or limitation
of platform operator’s
liability or recourse
going beyond cases of
slight negligence (if
applicable)

Example

Paypal

8.3  B.  Limitations  Of  Liability.  In  No
Event Shall Either Party, Parent,
Subsidiaries, Affiliates, Or Suppliers Be
Liable For (I) Indirect, Incidental,
Consequential, Special Or Exemplary
Damages Arising Out Of Or In
Connection With This Agreement, The
Services, Websites, Or Other Actions Or
Omissions, And/Or (Ii) An Amount
Exceeding The Amount Of The Direct
Damages Directly Caused By The Breach
Of This Agreement, Negligence, Strict
Liability Or Other Legal Or Equitable
Theory.

Example

Skype

10.2 limitation of liability
10.2.1 In No Event Shall Skype, Its
Affiliates Or Its Licensors Be Liable,
Howsoever Caused And Whether Arising
Under Contract, Warranty, Tort (Including
Negligence), Product Liability Or Any
Other Form Of Liability, For Any Indirect,
Incidental, Special, Punitive Or
Consequential Damages; Any Loss Of
Income, Business, Sales, Profits (Whether
Actual  Or  Anticipated),  Loss  Of  Or
Corruption To Data, Or Interruption Of
Business.

19. Burdensome
formalities to claim
liability

No ‘positive’  clause can be cited as an
example,  since  the  absence  of  such  a
clause in itself can be considered
‘positive’.

Example

Seznam.cz
► 5) COMPLAINTS

► 5.1 In the event of errors on the
Operator’s part, the Client, as a part of
complaint proceedings, is entitled to
request reasonable compensation, in
particular in the form of another
substitute  advertising  campaign,  or  a
discount on the price.

► 5.2 The Client shall make
complaints solely in writing, by registered
letter to the Operator’s registered office.
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Complaints made by e-mail, fax or
telephone shall not be regarded as having
been properly made.

► 5.3 The choice between the
claims specified above is a matter for the
Client only if it notifies it to the Operator
in a written notification of defects sent in
time. The Client may not then change a
claim made without the Operator’s
consent.
► 5.4 The deadline for making a
complaint  is  14  calendar  days  from  the
day the Client ascertained or could have
ascertained errors, but no later than the
last day of the campaign. The Operator
reserves a period of 30 calendar days for
a decision on a complaint. The Client
shall, in a complaint, state the following
information: the designation of the Client
or customer (in the case of an advertising
agency), the campaign name, the
advertising positions, the number of
planned impressions, the number of
implemented impressions and the
allocated order number, which is always
specified with the confirmation of the
receipt of an order.

► 5.5 An error on the Operator’s
part shall be understood to be the non-
functionality of its services that concerns
a  confirmed  order  of  the  Client,  for  a
period longer than six hours during a
calendar day. The irregular publication of
an advertisement in the event the ordered
volume of advertising messages is



Annex 5

displayed in full in the agreed time period
shall not be understood to be an error.

► 5.6 In particular, fluctuations in
traffic to individual servers of the
Operator shall not be regarded as an error
on the Operator’s part.

► 5.7  A  discount  on  the  price  is
applied  in  the  form  of  a  corrected  tax
document. The duty to pay is therefore
limited only to the proportionate part of
performance about which a legitimate
complaint is not made.

► 5.8 Objections to issued
invoices—tax documents that, as a
consequence, would lead to a limitation
on the Operator’s receivable due from the
Client shall be made by the Client within
seven calendar days of the delivery of the
invoice, in writing to the Operator’s
registered office. The Client shall prove
compliance with the deadline, otherwise
an objection will be regarded as late.

► 5.9 The complaint  rules of  the
Sklik system are governed by the Sklik
service’s contractual terms and conditions
(http://napoveda.sklik.cz/cz/pravidla-
inzerovani/smluvni-podminky/) and
supported by these Terms and Conditions
of Business.

20. Business user’s
liability for failure to
comply with
obligations going
beyond the
compensation of the

Example
The below clause puts a limit to the
liability of the business user and the
platform.

Example
The clause below is an unlimited liability
clause.
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actual damage, in
particular contractual
penalties

Paypal

8.3 b. Limitations of Liability. IN NO
EVENT SHALL EITHER PARTY,
PARENT, SUBSIDIARIES, AFFILIATES,
OR SUPPLIERS BE LIABLE FOR (i)
INDIRECT, INCIDENTAL,
CONSEQUENTIAL, SPECIAL OR
EXEMPLARY DAMAGES ARISING OUT OF
OR IN CONNECTION WITH THIS
AGREEMENT, THE SERVICES,
WEBSITES, OR OTHER ACTIONS OR
OMISSIONS, AND/OR (ii) AN AMOUNT
EXCEEDING THE AMOUNT OF THE
DIRECT DAMAGES DIRECTLY
CAUSED BY THE BREACH OF THIS
AGREEMENT, NEGLIGENCE, STRICT
LIABILITY  OR  OTHER  LEGAL  OR
EQUITABLE THEORY.

Samsung Apps

14.  Liability.  By  using  the  Services,  you
agree to indemnify Samsung and other
companies and corporations in the
Samsung group against any costs,
damage, claims, liabilities and expenses
incurred as a result of your breach of
these Terms, the privacy policy and/or
any other applicable terms.

21. In case of violation of
a platform operator’s
obligation the business
user’s right to withhold
payment is excluded
(if applicable).

No ‘positive’  clause can be cited as an
example,  since  the  absence  of  such  a
clause in itself can be considered
‘positive’.

Example 1.

Just Eat

7.2  Set-off  by  the  Restaurant:  The
Restaurant is not entitled to withhold
any  payments  by  way  of  set-off
against any alleged claim or
shortcoming in the Service without JE's
prior written consent.

Example 2
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Rightmove

5.10 You shall pay all amounts due under
the Contract in full without any deduction
or withholding except as required by law
and shall not be entitled to assert any
credit, set-off or counterclaim against
Rightmove in order to justify withholding
payment of any such amount in whole or
in part.

22. Disclaimer of liability
for platform operator’s
wrongful deletion of
content posted by
business user (i.e. if
platform operator
deletes content after
an unjustified third
party complaint he is
not liable vis-à-vis the
business user)

No ‘positive’  clause can be cited as an
example,  since  the  absence  of  such  a
clause in itself can be considered
‘positive’.

Example

JustEat

15.1.4 JE receiving allegations or
evidence that the Restaurant does not
have the necessary Consents for the use
and inclusion on the Website of its
business,  name,  brand  or  logo;  then
without limiting its other rights or
remedies,  JE  may  at  any  time  suspend
provision of the Services under this
Agreement (including by removing the
Restaurant's Website Profile from the
Website without notice) or any other
services that it provides to the Restaurant
under a separate agreement without
any liability to JE. The suspension of the
Service shall continue until the default or
relevant issue has been remedied to the
satisfaction of JE (acting reasonably).

Terms
causing
practical

23. The business user has
been  granted  with  no
right to claim provision

No ‘positive’  clause can be cited as an
example. The omission of such a clause
may be counted towards fairness;

Example 1.

Upwork
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difficulty for
business
user to
change
platform

of sales or customer
data after termination

however, not explicitly regulating this
matter might lead to legal uncertainty in
itself.

20. Agreement Term and Termination.  If
your Account is closed for any reason, you
will no longer have access to data,
messages, files, and other material you
keep on the Site. If practicable or required
by law, Upwork will retain this information
along with all your previous posts and
proposals for a period of up to five years
from the date of closure. However, you
understand that any closure of your
Account may involve deletion of any
content stored in your Account for which
Upwork will have no liability whatsoever.

24. Platform operator’s
involvement in
contract relationship
between business user
and its customer (e.g.
involvement in
payment mechanism)
that creates
disincentive to change

Example

Pixamania

Article 6 – Conflict  between Seller  and
Buyer

6.1  As  Pixmania.com is  not  a  party  to
the sales contract agreed between
Sellers and Buyers on the Platform, if a
dispute  arises  that  relates  to  this
contract between the Seller and the
Buyer then the Buyer is to approach the
Seller directly in order to attempt to
resolve the dispute.

Example

Samsung App Store

6.1.1 The payment will be processed
according to EXHIBIT I.

6.2 Different revenue share arrangements
may apply to sales made outside of  our
Services. All Sales Proceeds generated
whether by credit card, mobile phone or
third party carrier billing shall be
processed by one or two payment
gateway companies designated by us and
you agree that the fee we agree with the
gateway  company  shall  be  deducted  in
accordance with this section 6.

Duration and
Termination

25. Minimum term of
contract of more than
six months, business
user’s notice period of
more than six months

Example

Booking.com

Example

Twago
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7. TERM, TERMINATION AND
SUSPENSION
7.1 Unless agreed otherwise, this
Agreement shall commence on the date
hereof for indefinite period of time. Each
Party may terminate this Agreement at
any time and for any reason, by written
notice  to  the  other  Party  with  due
observance  of  a  notice  period  of  14
days.

“Professionals […] plan is a 12 months
contract which automatically renews until
cancelled.  It  can  be  cancelled  up  to  30
days before renewal.”

26. Platform operator’s
right to terminate the
contract without cause
with  a  notice  of  less
than six months

No representative positive example
could be determined.

Example 1.

Performance Horizon Group

10.3 Further, PHG may terminate these
Terms: (a) immediately and without
notice if Publisher engages in Unethical
Activities  or  breaches  clause  6  or  13  of
these  Terms;  and  (b) on immediate
notice without cause.

Example 2.

Apple developer Agreement

10. Term and Termination. Apple may
terminate or suspend you as a registered
Apple Developer at any time in Apple’s
sole discretion. If Apple terminates you
as a registered Apple Developer, Apple
reserves the right to deny your
reapplication at any time in Apple’s sole
discretion.
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27. Platform operator’s
right to terminate the
contract for cause
without sufficient
transparency
regarding causes

Example 1.

Booking.com

7.2 Each Party may terminate this
Agreement (and close the
Accommodation on the Platforms) or
suspend (all or part of its obligations,
covenants and undertakings under) this
Agreement in respect of the other Party,
with immediate effect and without a
notice of default being required in case
of:

(a) a material breach by the other Party
of  any  term  of  this  Agreement  (e.g.
delay of payment, insolvency, breach of
Rates and Conditions Parity, the
provision of wrong information or
receipt of a significant number of Guest
complaints); or

Example 1.

Guru

8. TERM; TERMINATION AND
SUSPENSION D. Without limiting our
other remedies, we may issue a warning,
or temporarily suspend, indefinitely
suspend or terminate your Account or a
Project, and refuse to provide any or all
services to you if:

(1) you breach the letter or spirit
of any terms and conditions of
these  Terms  of  Service  or the
linked policies and information
incorporated herein by
reference, including our written
policies and procedures posted on
the Website;

Example 2.

Foodora

13.4. An important reason, which entitles
the provider to terminate without notice is
particularly on the hand if: […]

Choice of law
/
Place of
jurisdiction

28. Choice of law clause
stipulating the law
and/or the jurisdiction
of a non-EU member
state or a non-

No ‘positive’  clause can be cited as an
example,  since  the  absence  of  such  a
clause in itself can be considered
‘positive’.

N/A
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recognised arbitration
court

29. Choice of law
(applicable law)

No ‘positive’  clause can be cited as an
example, since the absence of such a
clause in itself can be considered
‘positive’.

N/A

30. Applicable law
corresponds with place
of residence (Y/N)

N/A

31. Place of jurisdiction
(applicable forum)

No ‘positive’  clause can be cited as an
example, since the absence of such a
clause in itself can be considered
‘positive’.

N/A

32. Place of jurisdiction
corresponds with place
of residence (Y/N)

N/A

Special
clause for
app
developers
(if
applicable)

33. Lack of clarity and
transparency
concerning platform
operator’s right to
review and validate
apps (e.g. to avoid
violent content), i.e. a
broad unspecified right
to  reject  the  product
offering on the
platform, at platform
operator’s discretion
whether or not he
accepts a product

No ‘positive’  clause can be cited as an
example,  since  the  absence  of  such  a
clause in itself can be considered
‘positive’.

Example 1.

Samsung App Store

5.6 Removal. Samsung reserves the right
to remove any Application from the
STORE for any reason. Such reasons may
include, without limitation,

(i)  your  breach  of  these  Terms  or  the
Documentation;
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(ii) your express termination of this
Agreement or of the license grants
associated with an Application;

(iii) an assertion or claim that your
Application infringes the intellectual
property rights of a third party or
otherwise contains illegal content;

(iv) an assertion by a mobile network
operator that your Application causes
harm to the operator's network;

(v) your Application is already distributed
under an agreement between you and a
mobile operator or

(vi) customer complaint(s) about the
content or quality of your Application.
Unless your Application is removed for
breach of this Agreement or in response
to an infringement or illegality allegation,
Samsung  will  pay  to  you  the  amounts
owed, if any, in connection with the
distribution of your Application before
removal.

34. Obligation to use
platform operator’s
payment service for
purchase made
through app

No ‘positive’  clause can be cited as an
example,  since  the  absence  of  such  a
clause in itself can be considered
‘positive’.

Example 1.

Opera

1.4 […] collected payments associated
with in-application purchases on Content
Provider’s behalf if Content Provider
utilizes Apps Club’s in-application
payment tools. Apps Club, in its sole
discretion and at any time, may refuse to
distribute or indefinitely suspend (in
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whole or in part) the distribution of any
piece of Content for any reason.



Overall
Business
Impact

Relevance factor

Evaluation
Multiplied by

Relevance
factor

Evaluation
Multiplied by

Relevance
factor

Evaluation
Multiplied by

Relevance
factor

Evaluation
Multiplied by

Relevance
factor

Evaluation
Multiplied by

Relevance
factor

Sum 0 - 10

Clarity and length of T&Cs (including
clarity re contract partner)

10 60 8 56 0 0 8 56 0 0 172 5

Business user’s concessions to the
platform operator as an entry to use
the platform

3 18 7 49 10 50 8 56 3 24 197 6

Business user’s concessions to the
customer as an entry to use the
platform

5 30 8 56 10 50 8 56 2 16 208 6

Terms granting business user a
competitive advantage depending
concession to platform operator

2 12 3 21 2 10 0 0 0 0 43 1

Pricing clauses 10 60 10 70 0 0 8 56 0 0 186 6
Imbalance concerning platform
operator’s performance

8 48 10 70 0 0 10 70 0 0 188 6

Liability 6 36 7 49 0 0 8 56 0 0 141 4
Terms causing practical difficulty for
business user to change platform

3 18 3 21 5 25 0 0 10 80 144 4

Duration and Termination 6 36 4 28 3 15 4 28 5 40 147 4
Choice of law / Place of jurisdiction 5 30 5 35 0 0 8 56 0 0 121 4
Special clause for app developers 4 24 5 35 5 25 5 35 4 32 151 5

Lack of predictability
/ certainty /

sustainability of
contractual
relationship

Potential negative
financial impact on

business on platform
or outside platform

Potential negative
influence on freedom

to operate (on
platform as well as
outside platform)

Shifting operational
risks unilaterally to

business users

Creating dependency
on platform /

difficulty to change
platform

6 7 5 7 8

Annex 6
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Category of
provisions S.N. Potential obstacles (specific terms of T&Cs) Yes =

1 No = 0 Total
Answers

Clarity and length of
T&Cs 1. General evaluation of length and clarity of T&Cs

Contract party 2.
Imprecise or contradicting provisions on the identity of the platform operator, in particular
unclear reference to operator’s affiliates and/or transfer of obligations or liability to
affiliates

7 95 102

 Business user’s
concessions to the

platform operator as an
entry to use the

platform

3.

Obligations excluding or impeding the use of other sales channels/platforms for the same
or similar offers; e.g. exclusivity, non-compete obligations; obligation to market the entire
product portfolio via the platform; obligation to market a certain share of the total
production or a certain minimum amount via the platform, obligation not to sell to certain
customers, etc.

10 92 102

4. Obligations to order further services from the platform operator which are generally not
required for the use of the platform 3 99 102

5.

Business user’s obligation to provide information/data that is not required for platform
operator’s performance of agreement, e.g. information on: the averages sales prices,
popularity of products, other products which are sold alongside the products (i.e. tying
sale) or the share of products which are returned

2 100 102

6. Provision granting online platform a right to use business user’s photos or other copyright
protected material or trademarks 42 60 102

7. Restriction to use data obtained through the platform to optimize services the business
user offers on a different platform 41 61 102

Business user’s
concessions to the

customer as an entry to
use the platform

8. Requirements related to the price the customer has to pay, e.g. best price guarantee or
other “most favoured nation clauses” 17 85 102

9. Requirements dealing with terms of agreement with customer, e.g. regarding withdrawal,
termination, return policy, etc. (other than legal requirements) 21 81 102



Terms dealing with
intra-platform

competition of business
users

10.

Terms granting business user a competitive advantage not depending on objective criteria
but on concessions made to platform operator, e.g. increasing attractiveness of
presentation/ranking through payments or other concessions, provided that the advantage
is not obvious to the user

17 85 102

Pricing

11. Intransparency regarding pricing of main service 29 73 102

12. Intransparency regarding pricing of further services 20 82 102

13. Platform operator’s right to increase pricing without appropriate notice or without the
business user’s right to terminate the contract 32 70 102

Imbalance concerning
platform operator’s

performance

14.
Platform operator’s unilateral right to change the terms and conditions, in particular
substantial features of the performance without appropriate notice or without the business
user’s right to terminate the contract

52 50 102

15. Platform operator’s unilateral right to delist an offering of business user other than
because of illegality of the content of the offering 89 13 102

16. Limiting the business user’s right to legally challenge content or interpretation of the
agreement and the service 13 89 102

17.
The business user has been granted no right to obtain access to data important for his
offering (e.g. analysis of clicks his offering generated, search terms frequently used on the
platform, or the like)

13 89 102

Liability

18. Exclusion or limitation of platform operator’s liability or recourse going beyond cases of
slight negligence (if applicable) 86 16 102

19. Burdensome formalities to claim liability 5 97 102

20. Business user’s liability for failure to comply with obligations going beyond the
compensation of the actual damage, in particular contractual penalties 57 45 102

21. In case of violation of a platform operator’s obligation the business user’s right to withhold
payment is excluded (if applicable). 25 77 102

22.
Disclaimer of liability for platform operator’s wrongful deletion of content posted by
business user (i.e. if platform operator deletes content after an unjustified third party
complaint he is not liable vis-à-vis the business user)

44 58 102

Terms causing practical
difficulty for business

user to change platform

23. The business user has been granted with no right to claim regarding provision of sales or
customer data after termination 28 74 102

24. Platform operator’s involvement in contract relationship between business user and its
customer (e.g. involvement in payment mechanism) that creates disincentive to terminate 18 84 102

Duration and
Termination

25. Minimum term of contract of more than six months, business user’s notice period of more
than six months 11 91 102

26. Platform operator’s right to terminate the contract without cause with a notice of less than
six months 44 58 102

27. Platform operator’s right to terminate the contract for cause without sufficient transparency
regarding causes 66 36 102
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Choice of law /

28. Choice of law clause stipulating the law and/or the jurisdiction of a non-EU member state
or a non-recognised arbitration court 32 70 102

29. Choice of law (applicable law) 93 9 102

30. Applicable law corresponds with place of residence (Y/N) 83 10 93

31. Place of jurisdiction (applicable forum) 89 10 99

32. Place of jurisdiction corresponds with place of residence (Y/N) 76 13 89

Special clause for app
developers (if

applicable)

33.
Lack of clarity and transparency concerning platform operator’s right to review and
validate apps (e.g. to avoid violent content), i.e. a broad unspecified right to reject the
product offering on the platform, at platform operator’s discretion whether or not he
accepts a product

6 3 9

34. Obligation to use platform operator’s payment service for purchase made through app 3 6 9
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